
 

 
 

31 August 2017 
CONFIDENTIAL 

The Director 
groundWork, Friends of the Earth, South Africa 
P.O. Box 2375 
Pietermaritzburg 
3200 
South Africa 
 
Attention: Mr S. (Bobby) Peek 
PER E-MAIL: bobby@groundwork.org.za  
 
INDEPENDENT REVIEW OF DECISIONS BY THE DEPARTMENT OF WATER AND SANITATION TO 
ISSUE A WATER USE LICENSE TO KIPOWER (PTY) LTD, MPUMALANGA PROVINCE 
 
Dear Bobby 
 
Our discussions regarding the above, and your formal request in this respect dated 9 August 2017, refer.  
As discussed, it is our understanding that the Department of Water and Sanitation (“DWS”) has issued 
a water use license (“WUL”) on 20 February 2017 to KiPower (Pty)Ltd (“KiPower”), and that the Centre 
for Environmental Rights (“CER”), acting on behalf of groundWork, has submitted a request for reasons 
for the decision to issue the WUL to the DWS on 7 April 2017.  The DWS has provided a response to 
this request to the CER on 8 August 2017.  It is further our understanding that Carin Bosman from CBSS 
is to conduct an independent legislative and technical review of both the WUL (including the compliance 
specifications contained in its conditions), and the reasons for the decision by the DWS to issue the 
WUL, based on the following: 

 The requirements contained in Chapter 4 of the National Water Act 36 of 1998 (“NWA”), relating 
to water use authorisation and to decisions to issue, and conditions of, WULs; and 

 The requirements contained in the Promotion of Administrative Justice Act 3 of 2000 (“PAJA”) 
relating to decisions and conditions of the WUL issued by the DWS to KiPower. 

 
Appendix “A” attached to this letter contains this Review, indicating the approach and methodology 
followed in the review, the review criteria, as well as the outcome of the review.   
 
I trust that this will address your request for a review of these documents.  Please do not hesitate to 
contact us should there be any further information or detail required regarding this matter. 
 
Yours in Sustainability 
 
 
Carin Bosman 
Director: Carin Bosman Sustainable Solutions cc 

mailto:bobby@groundwork.org.za


 

 

 

 

 

Appendix “A”: 
 

INDEPENDENT REVIEW OF DECISIONS BY  
THE DEPARTMENT OF WATER AND SANITATION  

RELATING TO THE ISSUING OF A WATER USE LICENSE TO 
 KIPOWER (PTY) LTD, MPUMALANGA PROVINCE, SOUTH AFRICA 

 
AUGUST 2017 
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Carin Bosman, MIWM, MWISA, MELA, MGWD(GSSA) 
B.Sc. Chemistry (Hons), M.Sc. Environmental Management 
 



REVIEW OF DECISIONS BY THE DWS RELATING TO THE WUL ISSUED TO KIPOWER (PTY) LTD 

AUGUST 2017 © CBSS PAGE I 

APPROVAL 
 
Report Number: CBSS_WG_2017_09-01-02 
 
Report Title: Independent Review of decisions by the Department of Water and Sanitation relating 

to the issuing of a Water Use License to KiPower (Pty) Ltd, Mpumalanga Province, 
South Africa 

 
Compiled by: Carin Bosman, CBSS cc 
 
Client: groundWork, Friends of the Earth  
 
Client Representative: Mr Bobby Peek 
 
Report Status: Final 
 
Date of Report:  31 August 2017 
 
 
 
 
 
 

AUTHOR DECLARATION AND SIGN-OFF 
 
The author hereby declare that every effort was made to ensure that this Report was compiled as objectively as 
possible, making use of the latest available information, prescribed guidelines and methodologies, and 
professional scientific judgement.   
 
 
 

Carin Bosman:   31 August 2017 
            Signature  Date 

 
  



REVIEW OF DECISIONS BY THE DWS RELATING TO THE WUL ISSUED TO KIPOWER (PTY) LTD 

AUGUST 2017 © CBSS PAGE II 

EXECUTIVE SUMMARY 
 
The Department of Water and Sanitation (“DWS”) has issued a Water Use License (“WUL”) on 20 February 2017 to 
KiPower (Pty)Ltd (“KiPower”), and the Centre for Environmental Rights (“CER”), acting on behalf of groundWork, 
submitted a request for reasons for the decision to issue the WUL to the DWS on 7 April 2017.  The DWS has provided 
a response to this request to the CER on 8 August 2017.   
 
Carin Bosman from Carin Bosman Sustainable Solutions cc (“CBSS”) was requested by the CER to conduct an 
independent legislative and technical review of both the decisions by the DWS to issue the WUL; and the WUL itself 
(including the compliance specifications contained in its conditions), based on the following: 

 The requirements contained in Chapter 4 of the National Water Act 36 of 1998 (“NWA”), relating to water use 
authorisation and to decisions to issue a WUL, as well as decisions to include or exclude compliance 
specifications in the conditions of such a WUL; and 

 The requirements contained in the Promotion of Administrative Justice Act 3 of 2000 (“PAJA”) relating to 
decisions and compliance specifications in the conditions of the WUL issued by the DWS to KiPower. 

 
This Report contains the outcome of the Review.  The legislative context of the Review, the approach and 
methodology followed to conduct the Review, and the Review Criteria are described in Chapter 1, and Chapter 2 
summarises the location, properties and the background to the proposed activities at KiPower, as it relates to the 
authorisation of its proposed water uses.  In Chapter 3, the applicability of the NWA-requirements for the 
authorisation of water uses associated with activities and facilities at KiPower is established by determining:  (a) which 
proposed activities at KiPower are described as water uses under section 21 of the NWA; (b) what the type of 
authorisation is that applies to each of these activities that are described as water uses; and (c) which of these 
activities that are described as water uses require authorisation under a WUL. Chapter 4 discusses the outcome of 
the review of the decision by the DWS to issue the WUL, and to include or exclude compliance specifications from its 
conditions, by (a) determining if all relevant water uses that requires authorisation by means of a WUL was included 
in the WUL; (b) determining if the applicability of other relevant legislation and regulations were considered in the 
decision to issue the WUL; (c) establishing the suitability of the compliance specifications contained in the conditions 
of the WUL in terms of the requirements of the NWA and the PAJA; (d) determining whether the DWS considered 
appropriate factors as outlined in section 27 of the NWA; and (e) making an overall finding regarding the outcome of 
the Review.  Chapter 5 contains some conclusions based on the outcome of the Review. 
 
The outcome of the Review indicates that the WUL that was issued by the DWS on 20 February 2017 to KiPower 
cannot be regarded as an effective instrument to facilitate appropriate water governance.  The following are of note 
in this regard: 

 There are twenty (20) water uses as described in section 21 of the NWA associated with the proposed activities 
at KiPower that require authorisation by means of a WUL, as listed in Table 6 on page 29.  The WUL issued to 
KiPower lists a total sixty-two (62) activities as “water uses” taking place on the properties, at the coordinates, 
and for the metrics as summarised in Table 7 on page 32.  However, there seventeen (17) activities (27% of 
the activities listed in the WUL) which are not water uses as described in section 21 of the NWA, and a further 
twenty-six (26) activities (42% of the activities listed in the WUL), which are water uses that are not the 
responsibility of KiPower, but of different entities altogether, namely Delmas Coal or Ikhwezi Mining.   

 The review further indicated that there are potentially nine (9) water uses described in section 21 of the NWA 
associated with the proposed activities at KiPower that require authorisation by means of a WUL, which have 
not been authorised in the WUL issued to KiPower by the DWS. 

 In addition, none of the water uses listed in the WUL that are actually the responsibility of KiPower, are 
correctly described with regard to their location (properties and coordinates) and their metrics (volumes, 
dimensions, etc.)  Since none of the water uses listed in the WUL have been correctly authorised, this means 
that none of the compliance specifications contained in conditions of the WUL can be used to enforce 
compliance.   

 
The WUL-conditions were nevertheless evaluated to determine if they contain any compliance specifications, and if 
they do, to determine whether such compliance specifications can be regarded as legal and valid under the NWA, and 
in accordance with PAJA-requirements for just administrative action, and whether compliance with any legal and valid 
specifications can be measured.  
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The following are of note in this regard: 
 The WUL at was issued to KiPower on 20 February 2017 contains a main section and four (4) Appendices.  There 

are a total of 149 apparent conditions in the WUL. 
 A total of 227 evaluations were conducted to determine the compliance specifications contained in each of 

these 196 conditions.  Five (5) WUL-conditions were identified that contain no compliance specifications. 
 There are therefore 144 conditions in the WUL that could be further evaluated, of which eighteen (18) 

conditions were identified that contain numbering, spelling, language, or similar clerical errors.  These were 
included in the evaluation. 

 A total of 204 compliance specifications were identified in these 144 conditions, as some conditions contain 
more than one compliance specification. 

 Of these 204 compliance specifications, 41 specifications are duplications of each other (some specifications 
are repeated up to four times), while 24 specifications contradict each other.  To avoid the duplications of 
findings, the 65 duplicated or contradictory requirements were not considered for further evaluation. 

 Each of the remaining 139 unique compliance specifications was then further evaluated to establish whether 
they can be regarded as legal and valid under the NWA, and in accordance with PAJA-requirements for just 
administrative action, and it was established that: 
o There are only 33 compliance specifications (16% of the total number of compliance specifications) 

contained in the WUL-conditions that can be regarded as legal and valid under the NWA, and in 
accordance with PAJA. However, it must be noted that these 33 compliance specifications relate to 
water uses that are not authorised in a legally correct manner, and compliance against them cannot be 
lawfully determined. 

o This evaluation further indicated that 106 (52%) of the compliance specifications contained in WUL-
conditions could not be regarded as legal and valid under the NWA, and in accordance with PAJA-
requirements for just administrative action. The reasons why these compliance specifications could not 
be regarded as legal and valid under the NWA, and in accordance with PAJA-requirements  are 
summarised in Annexure “C”.  

o In a number of instances, conditions of the WUL are apparently aimed at obtaining information which 
should have been considered by the DWS prior to making a decision regarding the IWULA. This indicates 
that the DWS lacked sufficient information to make a decision to issue the WUL.  

 
 The evaluation further indicated that the DWS did not consider the applicability of relevant regulations under 

the NWA, or the applicability of other legislation to the authorisation of water use in terms of a WUL at 
KiPower, or that could influence conditions of a WUL issued to KiPower, and the some of the WUL-conditions 
in fact contradict the specifications in these other laws and regulations.  

 
 Considering only three of the factors that the DWS must take into account when making decisions regarding a 

WUL, as outlined in section 27(1)(c), (f) and (g), it is evident that the DWS did not properly consider efficient 
and beneficial use in the public interest, the effect on water resources and other users, or the RQOs for the 
Wilge River.  In fact, the KiPower WUL contains no specifications relating to any Resource Quality Objectives 
(“RQOs”) for the Wilge River, or any other type of limit values for either surface or groundwater that have to 
be complied with at any of the monitoring locations.  Furthermore, most of the conditions contained in the 
WUL are vague and opaque, and do not contain appropriate, specific, and measurable management practices 
and monitoring requirements.   

 
In summary, the decision to issue the WUL, and the decisions to include certain compliance specifications in the WUL, 
while excluding others, were not based on relevant empowering provisions; and were in many instances materially 
influenced by an error of law; primarily because irrelevant considerations were taken into account and relevant 
considerations were not considered; and these decisions were unreasonable to the extent that no reasonable person 
would have taken them. 
 
It can be therefore concluded that the KiPower WUL is not an effective instrument to facilitate appropriate water 
governance at KiPower, and that the DWS lacked basic information to enable it to come to its decision to issue the 
WUL. The WUL does not authorise all water uses that require authorisation by means of a WUL, and as it contains 
compliance specifications in its conditions that cannot be regarded as legal and valid under the NWA, and in 
accordance with PAJA-requirements for just administrative action.  
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1 INTRODUCTION 
 
1.1 ORIENTATION AND CONTEXT 
 
Kuyasa Mining (Pty) Ltd (“Kuyasa”) established KiPower (Pty) Ltd (“KiPower”) as a subsidiary, with the aim of 
constructing and operating a new 600 Megawatt (“MW”) power plant in the Mpumalanga Province, within the 
area of jurisdiction of the Victor Khanye Local Municipality, which forms part of the Nkangala District 
Municipality.  The proposed power plant is to be located on historic mining areas of Delmas Coal and Ikhwezi 
Colliery, both also owned by Kuyasa, approximately 20 km to the south-east of the town of Delmas, just south 
of the R50 provincial road, as illustrated in Figure 1 below.   
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
F I G URE 1:  REG I ON A L LOC A TI ON OF PROPOS ED KIPOWER OPERA TI ON 

 
The National Water Act 36 of 1998 (“NWA”), as amended,1,2 governs the protection and management of water 
resources in South Africa.  The project will be situated in quaternary catchment area B20E, within the Wilge 
River catchment, which forms part of the Olifants Water Management Area (“WMA”).  The project will entail a 
number of activities that are identified as ‘water uses’ in section 21 of the NWA, which requires authorisation 
by means of a Water Use License (“WUL”) issued by a responsible authority under Chapter 4 of the NWA. 
 
Following the submission of a Water Use License Application (“IWULA”),3 prepared by Jones and Wagner (Pty) 
Ltd (“J&W”) for KiPower on behalf of Kuyasa, the Department of Water and Sanitation (“DWS”)4 issued a WUL 
to KiPower on 20 February 2017,5 authorising a number of activities associated with the proposed KiPower Plant. 
                                                            
1  National Water Amendment Act 45 of 1999 
2  National Water Amendment Act 27 of 2014 (“NWA Amendment Act”) 
3  Jones & Wagner (Pty) Ltd (“J&W”), December 2014.  Integrated Water Use License Application Report for the construction 

and operation of a 600 Megawatt Independent Power Plant and Associated Infrastructure for KiPower (Pty) Ltd near 
Delmas in Mpumalanga (“IWULA”).  Final Integrated Water Use License Report No.: JW28/12/C182 – Rev B 

4  The DWS was previously named the Department of Water Affairs (“DWA”), and prior to that, the Department of Water 
Affairs and Forestry (“DWAF”) 

5  DWS, 20 February 2017. Licence No.: 04/B20E/ABCGI/4423: Kipower (Pty) Ltd. Attached as Annexure “A” 
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1.2 PROJECT BRIEF, PURPOSE OF THIS REVIEW AND REVIEW METHODOLOGY 
 
A WUL is an administrative tool that is used by the DWS to govern the water use (as described in section 21 of 
the NWA) as well as to ensure the protection of water resources, and the decision to issue a WUL, to include or 
exclude a water use in such a WUL, or to include or exclude a compliance specification in a condition of such a 
WUL, has to be measured against the provisions of the Promotion of Administrative Justice Act 3 of 2000 
(“PAJA”),6 as such decisions constitute administrative actions that are subject to review under the PAJA. 
 
On 7 April 2017, the Centre for Environmental Rights (“CER”), acting on behalf of groundWork, submitted a 
request for reasons for the decision to issue the WUL to the DWS in terms of section 42 of the NWA.  The DWS 
has provided a response to this request to the CER on 8 August 2017, outlining the reasons for its decision to 
issue the WUL in a document entitled “Record of Recommendation”.   
 
The CER and groundWork requested Carin Bosman7 from Carin Bosman Sustainable Solutions cc (“CBSS”) on 8 
August 2017 to conduct an independent legislative and technical review of the decision made by the DWS to 
issue the WUL to KiPower, as well as to review the WUL itself.   
 
The purpose of this Report is therefore to review the WUL itself, as well as to review the decision made by the 
DWS to issue the WUL to KiPower; in order to determine if these aspects meet the NWA requirements for the 
authorisation of water uses by means of a WUL, as well as the requirements for just administrative action under 
PAJA, by correctly authorising the relevant water uses, and by containing compliance specifications in the WUL-
conditions that are valid and applicable in accordance with the NWA and PAJA. 
 
In order to ensure that the review of any environmental governance instrument is conducted in an objective 
manner, it is important that a standardised review methodology be followed, and that the review be conducted 
against relevant and valid Review Criteria, which allows the reviewer to assess such instrument in a systematic 
and structured way, that is relevant to the site-specific context.   
 
The methodology followed for this Review thus entailed the following: 

 Summarise the legislative concepts, framework, and context that are relevant to decision-making for the 
authorisation of “water use” by means of a WUL as outlined under Chapter 4 of the NWA, and establish 
appropriate Review Criteria;  

 Briefly describe the background to the proposed activity at KiPower, based on available information; 
 Discuss the applicability of relevant water-related legal requirements to the site-specific context at 

KiPower; 
 Review the decision of the DWS to issue the WUL to KiPower, as well as the decisions of the DWS to 

include certain water uses in, or exclude water uses from the WUL, or to include certain compliance 

                                                            
6  Section 33(1)of the Constitution gives everyone the right to administrative action that is lawful, reasonable, and procedurally fair, 

and this right has been given effect to by the promulgation of the PAJA.   
7  Carin Bosman enjoys wide recognition as a leading professional in environmental management in South Africa, with 

specific emphasis on waste and water resource and quality management and governance, and has 27 years’ experience in 
the field.  She obtained her Masters’ degree in Environmental Management cum laude from the Northwest University and 
holds a B.Sc. Honours degree in Chemistry from the University of Pretoria.  Prior to establishing CBSS in 2008, she was the 
Director: Water Resource Protection and Waste Management at the Department of Water Affairs (“DWA”) since 2005, and 
has been a senior manager in DWA since 1997.  As part of the execution of her duties in the Chief Directorate Water Use of 
the DWA, she developed the procedural and substantive requirements for WULAs, as well as the evaluation there-of, with 
specific emphasis on water quality requirements and the impacts resulting from waste disposal, and thus has in-depth 
knowledge regarding this matter. She has contributed two chapters to the Second Edition of Fuggle and Rabie’s 
authoritative Handbook “Environmental Management in South Africa”, namely on Water Pollution, and Integrated Waste 
Management.  Her detailed Curriculum Vitae can be made available upon request.  
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specifications in, or exclude them from, WUL-conditions, against the relevant Review Criteria, where 
applicable and appropriate; and 

 Compile a Report that summarises the findings of the Review, and that draws conclusions regarding the 
decision made by the DWS to issue the WUL to KiPower, as well the water uses and compliance 
specifications contained in the WUL-conditions.  

 
As a first step, it is thus necessary to discuss the legislative concepts, framework, and context that are relevant 
to decision-making for the authorisation of “water use” by means of a WUL, in order to establish appropriate 
Review Criteria. 
 
 
1.3 LEGISLATIVE CONCEPTS, FRAMEWORK, AND CONTEXT FOR THE AUTHORISATION OF WATER USE 
 
All anthropogenic activities have the potential to detrimentally affect water resources, which implies that they 
need to be regulated in order to protect water resources, in order to ensure the continued economic and social 
use of such water resources.  The promulgation of the NWA in 1998 changed the manner in which the 
consumptive and non-consumptive use of water are being regulated in South Africa.  Sections 2 and 3 of the 
NWA outlines the mandate for the regulation of water use, namely “to ensure that the nation’s water resources 
are protected, used, developed, conserved, managed and controlled in a sustainable manner”.  This is aligned 
with the environmental right contained in section 248 of the Constitution of the Republic of South Africa of 1996 
(“Constitution”), which draws a clear distinction between preventing pollution on the one hand, and ensuring 
sustainable use of natural resources on the other.  This implies that the regulator of the water resource must 
ensure that the use of water resources is undertaken in a sustainable manner, and would not cause the pollution 
of such resources.  
 
The regulation of the use of the water resource is rooted in the concept of ‘water use’, which is described under 
section 21 of the NWA, (under Chapter 4, entitled “Use of Water”).  It is however impossible to regulate each 
and every individual activity that may potentially affect a water resource, and thus, only those activities that 
poses significant threats to the water resource need regulatory intervention.  To optimise the regulation of water 
use, the NWA establishes a tiered water use authorisation system:  In accordance with sections 4 and 22(1) of 
the NWA, a water use as described in section 21 must be authorised by means of a WUL, unless such water use 
is authorised as a Schedule 1 water use; or authorised as an ‘existing lawful water use’ (“ELU”); or authorised in 
General Authorisations (“GAs”) promulgated under section 39; or the Minister has dispensed with the 
requirement for a WUL under section 22(3). 
 
The Constitutional distinction between “pollution” and “the sustainable use of a resource”, means that activities 
that are causing pollution9 of water resources cannot be authorised as a ‘sustainable use of the natural resource’.  

                                                            
8  Constitution section 24: “Everyone has the right  

(a) to an environment that is not harmful to their health or wellbeing; and  
(b) to have the environment protected, through reasonable legislative and other measures that – 

(i) Prevent pollution and ecological degradation; 
(ii) Promote conservation; and  
(iii) Secure ecologically sustainable development and use of natural resources while promoting justifiable economic 

and social development” 
9  “Pollution” is defined in section 1 of the NWA to mean “the direct or indirect alteration of the physical, chemical or 

biological properties of a water resource so as to make it     
(a) less fit for any beneficial purpose for which it may reasonably be expected to be used; or  
(b) harmful or potentially harmful 

(aa) to the welfare, health or safety of human beings; (bb) to any aquatic or non-aquatic organisms; 
(cc) to the resource quality; or (dd) to property;” 
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The authorisation of a polluting activity as a ‘sustainable use’ would amount to an authorisation of an activity 
that causes harm to the environment, which will be in conflict with section 24 of the Constitution.  Therefore, 
the NWA clearly distinguishes between obligations to ensure pollution prevention (see NWA Chapter 3, entitled 
“Protection of Water Resources”, which contains section 19, “Prevention and remedying effects of pollution”) 
on one hand, and on the other, the authorised use of water (in NWA Chapter 4, entitled “Use of Water”).   
 
This distinction is affirmed by the factors prescribed by section 2710 of the NWA, which should be considered by 
a responsible authority when making a decision regarding an application for a WUL.11 These considerations 
includes whether the issuing of the WUL will be “efficient and beneficial … in the public interest”, and what the 
“likely effect of the water use to be authorised (will be) on the water resource and on other water users”.  This 
implies that only those activities that are being undertaken in a manner that does not cause pollution, but that 
are “efficient and beneficial in the public interest”, can be deemed to be sustainable uses of the water resource 
and can thus be authorised in a WUL.  
 
Activities that are affecting, or that may affect, the water resource to such an extent that it is less fit for beneficial 
use, or that it is harmful or potentially harmful to humans, aquatic organisms, resource quality or property, 
specifically historic legacy activities and facilities, will be regarded as “polluting” activities and facilities.  Such 
“polluting” activities and facilities will resort under the ambit of section 19 of the NWA, and cannot be authorised 
as “water uses”, as such authorisation would amount to the authorisation of pollution, which will be in conflict 
with section 24 of the Constitution.   
 
Therefore, the regulator who makes decisions regarding the authorisation of a water use, must collect all 
relevant information and must apply its mind to determine whether an activity will be a sustainable use of the 
water resource, and can be authorised as such, or whether it will potentially harm the water resource, and 
cannot be authorised.  In this regard, the principles of sustainable development, as outlined in section 2 of the 
National Environmental Management Act 107 of 1998 (“NEMA”), must also be considered, in particular the 
precautionary approach.12 
 
The above implies that, before a responsible authority can make the decision to issue a WUL, it must obtain all 
relevant information that will enable it to determine the applicability of the NWA to the activities being 

                                                            
10  NWA section 27: 
 (1) In issuing a general authorisation or a license a responsible authority must take into account all relevant factors, 

including 
(a) existing lawful water uses; 
(b) the need to redress the results of past racial and gender discrimination; 
(c) efficient and beneficial use of water in the public interest; 
(d) the socio-economic impact - 

(i) of the water use or uses if authorised; or 
(ii) of the failure to authorise the water use or uses; 

(e) any catchment management strategy applicable to the relevant water resource; 
(f) the likely effect of the water use to be authorised on the water resource and on other water users; 
(g) the class and the resource quality objectives of the water resource; 
(h) investments already made and to be made by the water user in respect of the water use in question; 
(i) the strategic importance of the water use to be authorised; 
(j) the quality of water in the water resource which may be required for the Reserve and for meeting international 

obligations; and 
(k) the probable duration of any undertaking for which a water use is to be authorised. 

11  Section 40 of the NWA states that a person who is required or wishes to obtain a WUL to use water must apply to the 
relevant responsible authority for a WUL.  

12  NEMA section 2(4)(a) “Sustainable development requires the consideration of all relevant factors in environmental 
decision-making, including… (vii) that a risk-averse and cautious approach is applied, which takes into account the limits of 
current knowledge about the consequences of decisions and actions”  
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undertaken, as well as to determine whether any water uses associated with the activities require authorisation 
by means of a WUL.  Furthermore the responsible authority must be able to determine what the effect of the 
proposed activity will be on water resources, in order to determine if it will be causing pollution, or if it will 
constitute a water use that is “efficient and beneficial in the public interest”.   
 
Section 4113 of the NWA allows the responsible authority to obtain all the relevant information it requires to 
enable it to make the decision whether or not to issue the WUL, which activities to authorise as water uses, and 
which compliance specifications to include in the WUL-conditions.   
 
Once a decision has been taken to issue a WUL, which must meet the requirements indicated in section 28,14 
the responsible authority must also determine the conditions of such WUL, which need to address the 

                                                            
13  NWA Section 41:  Procedure for licence applications 
 (1) An application for a licence for water use must -(a) be made in the form; (b) contain the information; and (c) be 

accompanied by the processing fee, determined by the responsible authority. 
 (2) A responsible authority – 
 (a) may, to the extent that it is reasonable to do so, require the applicant, at the applicant's expense, to obtain and provide 

it by a given date with – 
 (i) other information, in addition to the information contained in the application; 
 (ii) an assessment by a competent person of the likely effect of the proposed licence on the resource quality; and 
 (iii) an independent review of the assessment furnished in terms of subparagraph (ii), by a person acceptable to the 

responsible authority; 
 (b) may conduct its own investigation on the likely effect of the proposed licence on the protection, use, development, 

conservation, management and control of the water resource; 
 (c) may invite written comments from any organ of state which or person who has an interest in the matter; and 
 (d) must afford the applicant an opportunity to make representations on any aspect of the licence application. 
 (3) A responsible authority may direct that any assessment under subsection (2)(a)(ii) must comply with the requirements 

contained in regulations made under sections 24(5) and 44 of the National Environmental Management Act, 1998 (Act No. 
107 of 1998). 

 (4) A responsible authority may, at any stage of the application process, require the applicant – 
(a) to give suitable notice in newspapers and other media - 

(i) describing the licence applied for; 
(ii) stating that written objections may be lodged against the application before a specified date, which must be not 

less than 60 days after the last publication of the notice; 
(iii) giving an address where written objections must be lodged; and 
(iv) containing such other particulars as the responsible authority may require; 

(b) to take such other steps as it may direct to bring the application to the attention of relevant organs of state, interested 
persons and the general public; and 

(c) to satisfy the responsible authority that the interests of any other person having an interest in the land will not be 
adversely affected. 

 (5) The Minister must align and integrate the process for consideration of a water use license with the timeframes and processes 
applicable to applications for— 
(a) licences, permits or rights for prospecting, exploration, mining and production in terms of the Mineral and Petroleum 

Resources Development Act, 2002 (Act No. 28 of 2002); and 
(b) environmental authorisations in terms of the National Environmental Management Act, 1998 (Act No. 107 of 1998) or 

any specific environmental management act. 
 (6) Notwithstanding the provisions of section 148, any applicant for a water use licence arising out of the integration process 

contemplated in subsection (5), who is aggrieved by a decision of the responsible authority, may lodge an appeal to the 
Minister against the decision.’’ 

14  NWA section 28: Essential requirements of licences 
(1)  A license contemplated in this Chapter must specify –  

(a) the water use or uses for which it is issued; 
(b) the property in respect of which it is issued; 
(c) the person to whom it is issued; 
(d) the condition to which it is subject; 
(e) the license period, which may not exceed forty years; 
(f) the review periods during which the license may be reviewed under section 49, which must be at intervals of not 

more than five years. 
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requirements outlined in section 29,15 as a minimum.  These conditions must contain the compliance 
specifications to which the WUL will be subjected. 
 
Section 3(1) of the PAJA requires that administrative action16 which materially and adversely affects the rights 
or legitimate expectations of any person must be legally sound and administratively fair.  The decisions17 by the 
responsible authority to issue a WUL, to include or exclude an activity as a “water use” in a WUL, or to include 
or exclude a compliance specification in a WUL-condition, all constitute administrative actions that have to 

                                                            
15  NWA section 29: Conditions for issue of general authorisations and licences 

(1) A responsible authority may attach conditions to every general authorisation or licence –  
(a) relating to the protection of - 

(i) the water resource in question; (ii) the stream flow regime; and (iii) other existing and potential water 
users; 

(b) relating to water management by - 
(i) specifying management practices and general requirements for any water use, including water 

conservation measures; 
(ii) requiring the monitoring and analysis of and reporting on every water use and imposing a duty to measure 

and record aspects of water use, specifying measuring and recording devices to be used; 
(iii) requiring the preparation and approval of and adherence to, a water management plan; 
(iv) requiring the payment of charges for water use as provided for in Chapter 5; 
(v) requiring the licensee to provide or make water available to a person specified in the licence; and 
(vi) in the case of a general authorisation, requiring the registration of the water use with the responsible 

authority and the payment of a registration fee as a precondition of that use; 
(c) relating to return flow and discharge or disposal of waste, by - 

(i) specifying a water resource to which it must be returned or other manner in which it must be disposed of; 
(ii) specifying permissible levels for some or all of its chemical and physical components; 
(iii) specifying treatment to which it must be subjected, before it is discharged; and 
(iv) specifying the volume which may be returned; 

(d) in the case of a controlled activity - 
(i) specifying the waste treatment, pollution control and monitoring equipment to be installed, maintained 

and operated; and 
(ii) specifying the management practices to be followed to prevent the pollution of any water resource; 

(e) in the case of taking or storage of water - 
(i) setting out the specific quantity of water or percentage of flow which may be taken; 
(ii) setting out the rate of abstraction; 
(iii) specifying the method of construction of a borehole and the method of abstraction from the borehole; 
(iv) specifying the place from where water may be taken; 
(v) specifying the times when water may be taken; 
(vi) identifying or limiting the area of land on which any water taken from a resource may be used; 
(vii) limiting the quantity of water which may be stored; 
(viii) specifying locations where water may be stored; and 
(ix) requiring the licensee to become a member of a water user association before water may be taken; 

(f) in the case of a stream flow reduction activity - … (i) …; 
(g) which are necessary or desirable to achieve the purpose for which the licence was issued; 
(h) which are necessary or desirable to ensure compliance with the provisions of this Act; and 
(i) in the case of a licence - 

(i) specifying times when water may or may not be used; 
(ii) containing provisions for its termination if an authorised use of water is not implemented or not fully 

implemented; 
(iii) designating water for future or contingent use; or 
(iv) which have been agreed to by the licensee. 

(2) If a licensee has agreed to pay compensation to another person in terms of any arrangement to use water, the 
responsible authority may make the obligation to pay compensation a condition of the licence. 

16  In terms of PAJA section 1: “administrative action” means "any decision … by an organ of state when exercising a public 
power or performing a public function in terms of any legislation …. which adversely affects the rights of any person and 
which has a direct external legal effect" 

17  In terms of PAJA section 1: "decision" means " any decision of an administrative nature made, proposed to be made, or 
required to be made, as the case may be, under an empowering provision, including a decision relating to …. making a 
declaration, demand or requirement" 
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comply with the provisions of PAJA.  In terms of section 6 of PAJA, an administrative action, such as any decision 
relating to a WUL, is subject to review when, amongst others: 

 (a) the administrator who took it was not authorised to do so by the empowering provision;18    
 (d) the action was materially influenced by an error of law; 
 (e)(iii) irrelevant considerations were taken into account and relevant considerations were not 

considered;  
 (h) the exercise of the power or performance of the action was unreasonable to the extent that no 

reasonable person would have taken the action, etc. 
 
The relevant sections of Chapter 4 of the NWA, and Regulations made under this Chapter, constitute the 
empowering provisions in terms of which the DWS can take a decision to issue a WUL, or a decision to include 
or exclude an activity as a “water use” in the WUL, or a decision to include or exclude a compliance specification 
in a WUL-condition.  These PAJA-requirements further imply that the compliance specifications contained in 
WUL-conditions have to be based on an empowering provision in Chapter 4 of the NWA, must be relevant to the 
site-specific situation, must take cognisance of relevant technical and scientific considerations, and must be 
unambiguous and reasonable. 
 
 
1.4 CRITERIA FOR THIS REVIEW  
 
On the basis of the above, the Criteria for this Review include both the requirements outlined in Chapter 4 of 
the NWA for the authorisation of water uses by means of a WUL, as well as the requirements for administrative 
action under PAJA.   
 
Therefore, the relevant Criteria for this Review of the WUL issued on 20 February 2017 by the DWS to KiPower 
(copy of the WUL attached as Annexure “A”) are as follows: 

 Does the WUL authorise, in a legally correct manner, all relevant water uses as described in section 21 of 
the NWA that are associated with proposed KiPower-activities and that need authorisation under a WUL? 
o Does the WUL authorise all relevant water uses that require authorisation by means of a WUL? 
o Does the WUL properly describe the location where the water use will occur, including properties, 

their ownership status, and coordinates? 
o Are the metrics of each water use properly described, e.g. volume, capacity, footprints, dimensions? 

 In decision-making regarding the WUL issued to KiPower, were the applicability of other relevant water-
related legislation and regulations considered and appropriately addressed? 

 If the WUL does authorise all or some water uses a legally correct manner, do the conditions in the WUL 
that apply to the correctly authorised water uses contain compliance specifications that can be regarded 
as legal and valid, and are compliance with these specifications measurable? 
o Do the WUL-conditions contain compliance specifications that can be regarded as legal and valid 

under the NWA, and in accordance with PAJA-requirements for just administrative action, i.e.: 
• Are they legally correct, and based on the correct empowering provision? 
• Are they applicable to the site-specific situation at KiPower? 
• Are they technically sound and scientifically correct? 
• Are they comprehensible and clear? 
• Are they reasonable? 

                                                            
18  In terms of PAJA section 1: "empowering provision" means "a law, a rule of common law, customary law, or an 

agreement, instrument or other document in terms of which an administrative action was purportedly taken" 
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o Do the compliance specifications contained in WUL-conditions address the requirements of sections 
28 and 29 of the NWA relating to management measures, monitoring, and review? 
• Do the compliance specifications contained in WUL-conditions properly prescribe the 

implementation of appropriate management measures to address significant risks to water 
resources, indicating responsibilities, timeframes, monitoring and review periods? 

• Do the compliance specifications contained in WUL-conditions properly prescribe an 
appropriate monitoring programme to measure impacts/risks and the effectiveness of 
implementation of mitigation and management measures, including the monitoring of water 
quantity, water quality, and bio-monitoring, with verifiable locations, variables and 
frequencies for monitoring, as well as appropriate limit values, where applicable? 

• Does the WUL properly describe its period of validity, and review periods? 
o Against which compliance specifications contained in WUL-conditions can compliance be 

measured? 
 In decision-making regarding the WUL issued to KiPower, were the factors as specified in section 27 of the 

NWA properly considered? 
 Can the decision to issue the WUL be regarded as reasonable and just administrative action? 

 
1.5 STRUCTURE OF THIS REVIEW REPORT 
 
On the basis of the methodology and review questions discussed above, this Report is structured as follows:   
 

 Chapter 1 (this chapter) contains an orientation towards the context of this Review, the project brief and 
its purpose, the methodology followed in conducting the Review; summarises the legislative framework 
and context for water use authorisation, and the requirements for just administrative action under PAJA; 
establishes the relevant criteria applicable to the review of the WUL issued to KiPower by the DWS on 20 
February 2017; and outlines the structure of the Report; 

 
 Chapter 2 describes the background to the proposed activities at KiPower, indicating the location and 

ownership of the properties where these activities are to take place; the history of the area, as well as its 
environmental conditions; and summarises the proposed activities and facilities that are associated with 
the use of water by KiPower on these properties; 

 
 Chapter 3 determines the applicability of the NWA-requirements for water use authorisation to the 

proposed activities at KiPower, and identifies the water uses at KiPower that requires authorisation by 
means of a WUL; 

 
 Chapter 4 contains an evaluation of the WUL issued to KiPower, as well as of decision-making relating to 

the WUL, to determine if it meets the Review Criteria; and 
 

 Chapter 5 draws some conclusions regarding the findings of this Review, and makes some 
recommendations. 

 
The following documents are contained in Annexures to this Report: 
 

 Annexure A: WUL issued to KiPower on 20 February 2017 
 Annexure B:  Letters from the DWS relating to existing river diversions 
 Annexure C: Compliance specifications contained in WUL-conditions that are not aligned with the 

NWA, and that do not meet the PAJA-requirements 
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2 BACKGROUND TO PROPOSED ACTIVITIES AT KIPOWER 

This Chapter describes the background to the proposed activities at KiPower, indicating the location and 
ownership of the properties where these activities are to take place; the history of the area, as well as its 
environmental conditions; and summarises the proposed activities and facilities that are associated with the use 
of water by KiPower on these properties. 

2.1 PROPERTIES AND LAND OWNERSHIP 

The properties19 which will be affected by the proposed activities at KiPower are listed below, and their locations 
on topographical maps 2628BB and 2628BD (published by the Surveyor-General in 1995) are illustrated in Figure 
2 on page 13: 

TA BL E  1:  PROPERTI ES  ON  WHIC H KIPOWER WIL L  C ON DUC T THEI R  OPERA TI ON S 
Title Deed # Property Name as per Title Deed Surface Ownership 
T70451/1999 Portion 3 of the farm Haverklip 265 IR Ikhwezi Colliery (Pty) Ltdǂ 
T70451/1999 Portion 4 of the farm Haverklip 265 IR Ikhwezi Colliery (Pty) Ltdǂ 
T70451/1999 Portion 5 of the farm Haverklip 265 IR Ikhwezi Colliery (Pty) Ltdǂ* 
T90529/2003 Portion 25 of the farm Haverklip 265 IR Delmas Coal (Pty) Ltd 
T22892/1997 Remaining Extent of the farm Haverglen 269 IR B H P Billiton Energy Coal South Africa Ltd^ 
T8674/2011 Remaining Extent of the farm Enkeldebosch 301 IR Delmas Coal (Pty) Ltd 
T228/2012 Portion 3 of the farm Brakfontein 264 IR Confident Concept (Pty) Ltd 
T9659/2011 Portion 25 of the farm Brakfontein 264 IR Confident Concept (Pty) Ltd 
KEY: 

Blue shaded Title Deed numbers refer to those properties on which water uses that require a WUL actually occur; 
Green shaded property names are not listed in the condition 3 of the WUL, but are listed in some of its Appendices 
ǂ: Incorrectly listed in WUL as “Ikhwezi Investments” – no such company exists  
*: Listed twice in WUL, ownership indicated incorrectly as “Delmas Coal” in second listing 
^: Listed twice in WUL, indicated on both occasions as “land transfer to Kuyasa Mining underway” 

2.2 HISTORIC BACKGROUND 

The historical timeline of land-uses, ownership, and activities at on these properties, as it concerns water-related 
matters, is summarised below: 

TABLE  2: HI S T O R I C A L  TI M E L I N E  F O R  THE KIPOWER  OP E R A T I O N S 
Date Land-use/Action/Activity 
Pre-1960’s Land-use was predominantly rural/agriculture (livestock grazing and dryland crops) 
circa 1964 Delmas Coal (Pty) Ltd established and commenced underground bord-and-pillar mining 
circa 1995 Kuyasa Mining (Pty) Ltd established, and acquires Ikhwezi Colliery (Pty) Ltd 

1997-08-12 
DWAF issues document entitled “Permit No 16/2/7/B202/C7/E1” ito section 20(1)(a) of the 1956 Water Act 
to Ikhwezi Colliery to “alter the course of an unnamed tributary of the Wilge River, on Block G of Ikhwezi 
Colliery, on the farm HAVERKLIP 265 IR”, under powers delegated in terms of GN787 of 22 April 1997.  

1998-10-05 
DWAF issues document entitled “Permit No 16/2/7/B202/C7/E2” ito section 20(1)(a) of the 1956 Water Act 
to Ikhwezi Colliery to “alter the course of the Wilge River, on the farm HAVERGLEN 269 IR and the farm 
HAVERKLIP 265 IR”, under powers delegated in terms of GN785 of 22 April 1994.  

1999-09-28 
Letter from DWAF to Ikhwezi Colliery indicating that permission is given to continue with the extension of 
the river diversion, and that the conditions of Permit No 16/2/7/B202/C7/E2 dated 1998-10-05 “remains in 
place”. 

circa 2002 Kuyasa Mining acquires Delmas Coal from BHP Billiton, with liabilities 
2014-05-14 Kuyasa Mining submits EIA-Report for the establishment of the KiPower Power Plant and ADF 
2015-10-21 DEA issues Environmental Authorisation ito NEMA and NEM:WA for the KiPower Power Plant and ADF 
2015-XX-XX J&W submits IWULA for the KiPower Power Plant and ADF to the DWS 
2017-02-20 DWS issues WUL for the KiPower Power Plant and ADF 

19  Property information sourced from the Chief Surveyor-General website, at http://csg.dla.gov.za/ accessed on 26/8/2017 

http://csg.dla.gov.za/
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2.3 ENVIRONMENTAL CONDITIONS 
 
The environmental conditions of this area are summarised in Table 3 below: 
 

TA BL E  3:  EN VI RON MEN TAL  CON DIT I ONS  A T  PROPOS ED L OCA TI ON  F OR KIPOWER 

Climate 

Temperature 
Typical Highveld climate, warm during summer, cool to cold during winter, when frost 
frequently occurs.  Mean daily maximum/minimum temperatures is around 30°C/10°C in 
January and 20°C/5°C in July (Delmas and Kendal Weather Stations). 

Wind Area is fairly windy, windy conditions (winds having speeds of more than 1.0 m/sec) 
occurring 94.5% of the time.  Wind direction is mainly to the SE and the NW.   

Rainfall Rainfall occurs mainly as thundershowers during the summer months (October to March), 
and the mean annual precipitation (“MAP”) is 680.7 mm.   

Evaporation The site is located in Evaporation Zone 4A, with a mean annual evaporation (S-Pan) of 1,532 
mm, which is more than double the MAR.  

Topography 
The topography generally dips gradually from south to north.  The highest point is at an elevation of 1,590 
mamsl at the southern boundary, while the lowest point is at 1,536 mamsl at the northern boundary, close 
to the floodplain of the Wilge River. 

Geology 

The properties are located on the southern portion of the Witbank coalfield, which occur in sedimentary 
rocks (sandstone, shale and coal) of the Vryheid formation of the Ecca Group of the Karoo Sequence.  The 
coal seams have been mined extensively.  The strata in which the coal seams occur, consists predominantly 
of fine, medium and coarse grained sandstone and shale.  The shale directly above and below the coal seams 
is usually carbonaceous.  Alluvium and Aeolian sands overlie these layers, especially in parts next to the 
Wilge River. The geology of the area is characterised by dolerite dykes, which can potentially act as 
preferential pathways for groundwater flow.  

Soils A 2010 soil study identified Griffen, Clovelly, Hutton, Pinedene, Avalon, Westleigh, Kroonstad, and Rensburg 
soil forms.  Both the power plant and ADF footprints are overlain with coal discard. 

Water 
Resources 

Surface 
water 

The properties are located in the B20E quaternary catchment, which forms part of the Upper 
Olifants WMA.  The area is located just downstream of the confluence of the Wilge River with the 
Steenkool Spruit.  The dry weather flow was not calculated.  

Ground-
water 

The aquifer in the area occurs in the weathered zone, and the average depth to the water table is 
estimated at between 10 and 20 mbgl.  The background groundwater quality is suitable for most 
uses, with a TDS of < 300 mg/ℓ, and dominant calcium, magnesium and carbonates, but yields 
are low, at an average of 0.3ℓ/s, which is why there are no large-scale groundwater abstraction 
in the area.  A hydro census was conducted over a 2 km radius, and no groundwater users were 
identified. 

 
2.4 PROPOSED ACTIVITIES AND FACILITIES AT KIPOWER  
 
Figure 3 on page 14 depicts the proposed surface infrastructure associated with KiPower in relation to water 
resources on a Google Earth® satellite image dated 23 August 2016, and Figure 4 on page 15 illustrates the 
proposed site layout plan of the KiPower Operations. 
 
The proposed KiPower power generation facility will be located to the immediate south of Pit G of Ikhwezi 
Colliery, and ash generated in the power generation process will be disposed onto an Ash Disposal Facility 
(“ADF”), which will partially overlie Pit H of Ikhwezi Colliery. The proposed power plant is located to the west of 
the Wilge River and the D1059 district road, while the ADF is located to the east of these features, and a pipeline 
conveying ash to the ADF will cross an existing diversion of the Wilge River.  Coal from Delmas Coal will be 
utilised as fuel source, and will, together with other raw material, be obtained via overland conveyor.  Access 
roads will be constructed over the Wilge River, and infrastructure for sewage treatment, as well as for 
contaminated and uncontaminated run-off, effluents, process water, will be established.  Effluents and 
wastewater will be contained in Pollution Control Dams (“PCDs”). 
 
In the next chapter, the applicability of the NWA-requirements for water use authorisation to the proposed 
activities at KiPower is determined; and the water uses at KiPower that requires authorisation by means of a 
WUL are identified. 
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F I G URE 2:  TOPOG RA PHIC A L  MA P I NDI C AT ING  LOC A TI ON OF KIPOWER PROPERT I ES  IN  REL A TI ON TO WA TER RES OURC ES 
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F I G URE 3:  AERI AL  IMAGERY  OF  PROPOS ED KIPOWER OPERA TI ON S  I N  RELA T ION  TO SURFA C E  WA TER RES OURC ES 
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F I G URE 4:  S I TE  LA YOUT PLA N F OR PROPOS ED KIPOWER AC TIV I T I ES  AN D FA C IL IT I ES  
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3 NWA-REQUIREMENTS FOR WATER USE AUTHORISATION AT KIPOWER 
 
This Chapter determines the applicability of the NWA-requirements for water use authorisation to the proposed 
activities at KiPower, and identifies the water uses at KiPower that requires authorisation by means of a WUL. 
 
As discussed in paragraph 1.3 on page 5, the relevant sections of Chapter 4 of the NWA constitute the 
empowering provisions in terms of which the DWS can take a decision to issue a WUL, or to include or exclude 
an activity as a “water use” in the WUL, or to include or exclude a compliance specification in a WUL-condition.   
 
This implies that if an activity that does not constitute a “water use” as described in section 21 of the NWA, it 
cannot legally be included in the WUL, as there is no empowering provision to include such activity in a WUL, 
and an activity described as a water use, but which does not require authorisation by means of a WUL, can also 
not be included in the WUL.  Similarly, an activity that is causing pollution, or harm to the water resource, cannot 
be authorised as a water use, but need to be addressed in terms of section 19 of the NWA.  
 
Due to the technically complex nature of these various legislative requirements for the authorisation of water 
use specified under Chapter 4 of the NWA, it is necessary to confirm their applicability as ‘empowering 
provisions’ to the site-specific situation at KiPower, which are discussed below, as follows:   
 

 Firstly, identifying all “water uses” as described in section 21 of the NWA that are, or may be, associated 
with the activities and operations at KiPower, as discussed in paragraph 3.1 below, and summarised in 
Table 4 on page 20; 

 
 Secondly, determining the type of authorisation outlined in Chapter 4 of the NWA that is applicable to 

these identified water uses, which is summarised in Table 5 on page 22 and discussed in paragraph 3.2 
on page 24; and  

 
 Thirdly, determine which of the identified water uses at KiPower require authorisation by means of a 

WUL, which is discussed in paragraph 3.3 on page 28, summarised in Table 6 on page 29, and illustrated 
in in Figure 5 on page 30 and Figure 6 on page 31, for the northern and southern areas respectively, in 
Google Earth® images taken during March 2015.  

 
 
3.1 APPLICABILITY OF THE DESCRIPTION OF “WATER USE” IN THE NWA TO PROPOSED ACTIVITIES AT KIPOWER 
 
Section 21 describes activities that require regulation, due to their potential effect on water resources, in order 
to meet the mandate of the responsible authority as outlined in sections 2 and 3 of the NWA, namely to ensure 
that the nation’s water resources are protected, used, developed, conserved, managed and controlled in a 
sustainable manner.  Therefore, although an activity may appear to be a water use, if conducting the activity 
will have no effect on the water resource, it is not a “water use”. 
 
Although some activities may appear to fit under the description of more than one ‘water use’, the water use 
that will address the most significant impact on the water resource will apply to the activity. This means that, if 
an activity can be regulated by any one of these descriptions, it need not be regulated by more than one of these 
descriptions, because the responsible authority already have the tool by means of which to regulate the activity.   
“One activity can only be one water use, and the most appropriate applicable water use apply to the activity.”  
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In accordance with section 21 of the NWA, ‘water use’ include: 
(a) taking water from a water resource;20 
(b) storing water;21 
(c) impeding or diverting the flow of water in a watercourse;22 
(e) engaging in a controlled activity identified as such in section 37(1) or declared under section 38(1).  Section 37(1)(a) 

identifies the following controlled activity: “irrigation of any land with waste or water containing waste generated 
through any industrial activity or by a waterwork”;23 

(f) discharging waste24 or water containing waste into a water resource through a pipe, canal, sewer, sea outfall or 
other conduit; 

(g) disposing of waste or water containing waste in a manner that may detrimentally impact on a water resource; 
(h) disposing in any manner of water which contains waste from, or which has been heated in, any industrial or power 

generation process; and 
(i) altering the beds, banks, course or characteristics25 of a watercourse 

 

It is important to note that the descriptions of ‘water use’ are formulated in a specific manner, and do not 
contain any metrics (no volumes, distances, or quality requirements).  Furthermore, they are formulated in the 
present continuous tense, indicating currently ongoing, and potentially future activities.  Activities and their 
potential impacts on water resources therefore have to be carefully considered in order to determine if the legal 
description of ‘water use’, as contained in section 21 of the NWA apply to the activity, or not, and if more than 
one description of water use may potentially apply to an activity, potential impacts resulting from the activity 
on the water resource also have carefully considered to determine which is the ‘most appropriate and 
applicable’ for the regulation of the activity.  
 

The following aspects are specifically of note with regard to the applicability of the legal descriptions of ‘water 
use’ as it relates to the proposed activities at KiPower: 

 Activities that are regarded as water uses need to be properly described in terms of their location, as 
water use is linked to the property and exact geographical coordinates where it occurs. 

 Obtaining water for process use from an external supplier such as Rand Water or SamQuartz, implies that 
KiPower is not responsible for the abstraction of the water from a water resource, and as such is not 
responsible to ensure that the abstraction is authorised as a water use as described under section 21(a) 
of the NWA.  This is the responsibility of the external supplier, who will also have to comply with the 
provisions of the NWA in this respect.  Refer to paragraph 4.2.1.1 on page 40.   

 The aim of the dewatering of Pit H is to prevent decant from Pit H into the Wilge River, and thus to prevent 
pollution of the Wilge River as a result of historic activities of Ikhwezi Colliery, which is a separate legal 
entity from KiPower.  The responsibility for the abstraction and storage of this contaminated water lies 

                                                            
20  The NWA defines “water resource” to include “a watercourse, surface water, estuary, or aquifer”; “surface water” is not 

defined in the NWA; and “aquifer” means “a geological formation which has structures or textures that hold water or 
permit appreciable water movement through them” 

21  Note that this relates to the storage of uncontaminated water, as water containing waste is covered under section 21(g) 
22  The NWA defines “watercourse” to mean “(a) a river or spring; (b) a natural channel in which water flows regularly or 

intermittently; (c) a wetland, lake or dam into which, or from which, water flows; and (d) any collection of water which the 
Minister may, by notice in the Gazette, declare to be a watercourse”. 

 The NWA defines “wetland” to mean “land which is transitional between terrestrial and aquatic systems where the water 
table is usually at or near the surface, or the land is periodically covered with shallow water, and which land in normal 
circumstances supports or would support vegetation typically adapted to life in saturated soil”. 

23 The NWA defines “waterwork” to include “any borehole, structure, earthwork or equipment installed or used for or in 
connection with water use”. 

24 The NWA defines “waste” to include “any solid material or material that is suspended, dissolved or transported in water 
(including sediment) and which is spilled or deposited on land or into a water resource in such volume, composition or 
manner as to cause, or to be reasonably likely to cause, the water resource to be polluted.” 

25 Although the word “characteristics” is not defined in the NWA, the definition of ‘resource quality’ refers to “(b) the water 
quality, including the physical, chemical and biological characteristics of the water; (c) the character and condition of the 
instream and riparian habitat; and (d) the characteristics, condition and distribution of the aquatic biota”. 
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with Ikhwezi Colliery, and should be managed by the DWS in terms of section 19 of the NWA, to ensure 
that Ikhwezi Colliery take reasonable measures for pollution prevention and rehabilitation. If this activity 
is necessary for the establishment of the ADF, it should also be the subject of a contractual agreement 
between KiPower and Ikhwezi Colliery.   

 If a facility used for the storage or disposal of water, waste or wastewater cannot possibly have a 
detrimental effect on the quantity or quality of a water resource, the storage or disposal of such water, 
waste or wastewater to such a facility or area cannot be regarded as a water use as described in section 
21(b) or section 21(g).  As water, waste, or wastewater stored in concrete or steel dams cannot 
detrimentally affect the quantity or quality surface- or groundwater resources, such storage do not resort 
within the ambit of the description of “water use” as per section 21(b) or section 21(g) of the NWA.   

 The disposal of waste in waste storage yards, potentially fall within the ambit of the definition of “waste” 
as contained in section 1 of the NWA.  However, if the disposal activity takes place in a formalised area 
that is serviced with stormwater control measures that reports to a formal containment facility, the waste 
is not “spilled or deposited on land or into a water resource in such volume, composition or manner as to 
cause, or to be reasonably likely to cause, the water resource to be polluted”. Such disposal can therefore 
not be regarded as resorting under the description of a section 21(g) water use, namely “disposing of 
waste or water containing waste in a manner that may detrimentally impact on a water resource”.  Refer 
to paragraph 4.2.1.2 on page 40. 

 Reference is made in the WUL to the storage and disposal of “clean water” on a number of occasions, but 
there is no evidence in the supporting documents (specifically the IWULA) that this water will be 
‘uncontaminated’ under all circumstances, including poor site management.  Unless such evidence can be 
provided, such water should be regarded as “containing waste”, and the storage or disposal of such water 
would then resort under the description of a section 21(f) water use for the discharge thereof, and a 
section 21(g) water use for the storage thereof.  If evidence can be provided that the water is indeed 
uncontaminated, the storage thereof will then resort under the description of a section 21(b) water use.  
Similarly, if evidence can be provided that the water is indeed uncontaminated, evidence also will have to 
be provided that the ‘clean water’ have not been heated, and if this evidence cannot be provided, the 
discharge of this water will be a section 21(h) water use. 

 The IWULA refers to ‘gardens and lawns’26 and to the ‘irrigation of rehabilitated sections of the ADF’,27 
but the water balance does not account for these activities, which are water uses as described in section 
21(e) of the NWA, namely a controlled activity identified in s37(1)(a): “irrigation of any land with 
waste/waste water generated through any industrial activity or by a waterwork”. 

 The water uses as described under sections 21(c) of the NWA (“impeding or diverting the flow of water in 
a watercourse”) and section 21(i) of the NWA (“altering the bed, banks, course or characteristics of a 
watercourse”) require careful consideration to determine their potential applicability to a site-specific 
situation.  The following are of note in this regard: 
o It must be noted that these water uses do not refer to the water resource, but to a ‘water course’, 

as defined in section 1 of the NWA, which implies a natural water course.  If an activity is not actually 
“impeding or diverting the flow” or “altering the bed, bank, course or characteristics” (which include 
the resource quality)28 of a natural water course, it is not a water use as described in section 21(c) 
or section 21(i) of the NWA.   

o There is a specific distinction between water uses described under section 21(c) and (i) of the NWA:  
While impeding or diverting the flow of water in a water course will invariably also alter its bed, 
banks, course or characteristics, the inverse is not the case, and the alteration of the bed, bank, 
course or characteristics of a water course does not necessarily lead to the impeding or diversion 

                                                            
26  IWULA page 37 
27  IWULA page 31 
28  “Resource Quality” is defined in the NWA as “(a) the quantity, pattern, timing, water level and assurance of in-stream 

flow; (b) the water quality, including the physical, chemical and biological characteristics of the water; (c) the character and 
condition of the instream and riparian habitat; and (d) the characteristics, condition and distribution of the aquatic biota” 
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of the flow of such watercourse.  Each activity therefore has to be evaluated to determine whether 
it is a water use as described under section 21(c), or under section 21(i). 

o The definition of “watercourse” in the NWA includes “a wetland … into which, or from which water 
flows”.  The definition of “wetland” in the NWA refers to land that is transitional between aquatic 
and terrestrial systems, which, under normal circumstances, would support vegetation adapted to 
life in saturated soils.  This implies that three determining factors, namely flow, vegetation type and 
soil saturation, has to be present when identifying a wetland from a legal perspective.  However, 
Kotze et al29 devised a ‘wetland classification system’ in 2008 that also includes geomorphology, 
landscape, and topographic setting as additional “determining factors”.  These additional 
‘determining factors’ do not form part of the legal definition of “wetland”, and can therefore not 
be considered when determining if an area is legally defined as a “wetland”, and thus form part of 
the legal definition of a “watercourse”. 

o Only in the event that an activity will be altering the bed, banks, course or characteristics of a water 
course, can it be regarded as a water use as described under section 21(i) of the NWA.  If there is 
no impact on the bed, banks, course or characteristics of a water course, the activity is not a water 
use under section 21(i) of the NWA.  This implies that if an activity is to take place within the riparian 
habitat of a watercourse, or within its 1 in 100 year floodline, it is regarded as a section 21(i) water 
use.  With regard to wetlands, if an activity is to take place in an area characterised by wetland 
vegetation and saturated soils, it is regarded as a section 21(i) water use.  There is no basis in science 
or law to designate an activity ‘taking place within 500 meters from a wetland’ as a ‘water use’.  

o If a bridge will be constructed, and that construction will affect a water course, the water use in 
section 21(i) continues to apply to the activity for as long as the construction is being undertaken 
(“altering”).  However, once the bridge is constructed, the water course had been altered, and the 
description no longer applies. Similarly, once a water course has been diverted, it is no longer a 
natural water course, and any crossings over such diversion cannot be regarded as a water use 
under section 21(i) of the NWA.  Existing diversions or bridges are therefore not section 21(c) or 
section 21(i) water uses.  However, if any expansions or upgrading work are undertaken on such 
diversions or bridges, such expansions or upgrading work will be water uses as described under 
section 21(c) and/or section 21(i), whichever is applicable under the circumstances. 

 Lastly, certain facilities or activities cannot be regarded as water uses, due to the fact that they are not 
formalised, and could, under certain circumstances, cause detrimental effects on water resources.  Such 
facilities cannot be authorised as “water uses” as described in section 21 of the NWA, as such 
authorisation would amount to the authorisation of an activity that causes harm to the environment, i.e. 
“pollution”, which will be in conflict with section 24 of the Constitution.  These types of facilities thus 
require the implementation of reasonable measures to prevent pollution in terms of section 19 of the 
NWA.  The implementation of such remedial measures, such as the removal of roads, cannot be regarded 
as “wetland offset” projects, as it is already part of the legal obligation to prevent pollution and implement 
reasonable measures for remediation. 

 

An evaluation to determine the applicability of the description of ‘water use’ in section 21 of the NWA to the 
proposed activities at KiPower is contained in Table 4 on page 20. This evaluation indicates that there is not 
enough information available to determine the applicable water use description to some of the water uses.  
 
 If the precautionary approach is followed, and it is assumed that what is referred to as ‘clean water’ in the 
documents, will indeed have an impact on water resources, there are a total of twenty-one (21) activities for 
which KiPower is responsible that are water uses as described under section 21 of the NWA.   
 

                                                            
29  Kotze, D., Marneweck, G., Batchelor, A., Lindley, D., and Colliens, N. 2008: Wetland Management Series: WET-Ecoservices – 

A technique for rapidly assessing ecosystem services supplied by wetlands. WRC Report TT 339/08.   



REVIEW OF DECISIONS BY THE DWS RELATING TO THE WUL ISSUED TO KIPOWER (PTY) LTD 

AUGUST 2017 © CBSS PAGE 20 

TA BL E  4:  DETERMI NA TI ON  OF  THE  A PPL I CAB IL I TY  OF  THE  NWA DES C RI PT I ON OF “WATER US E”  TO PROPOS ED AC TI VI T I ES  A T  K IPOWER 
NWA 
s21 

Water Use as 
Described in s21 

Activity at KiPower  to which water use 
description could apply 

Water 
Use? 

Location Comments Coordinates Properties 

(a) Taking water from a 
water resource 

Obtaining water from Rand Water and/or 
SamQuartz for process use Yes NA KiPower must enter into Contractual Agreement with Rand Water and SamQuartz, who 

are responsible to authorise this water use. See par 0 on page 32.   
Abstraction of contaminated groundwater from 
Pit H Yes NA This abstraction is unrelated to the proposed KiPower activities, as it concerns the 

prevention of decant from Pit H of Ikhwezi Colliery.  

(b/g) Storing water Storage of water in the “Clean water dam” at 
the ADF Yes  26°14'45.70"S 

 28°51'26.50"E 
Portion 5 of the farm Haverklip 
265 IR 

There is no evidence that this water is uncontaminated 
under all circumstances, including poor site management.  
There is not enough information available to determine if it 
is a s21(b) or (g) water use. 

(e) 

a controlled activity 
identified in s37(1)(a): 
“irrigation of any land 
with waste/waste water 
generated through any 
industrial activity or by a 
waterwork” 

Irrigation of gardens and lawns at Plant with 
treated sewage effluent or other wastewater Yes All lawns and 

gardens RE of the farm Haverglen 269 IR IWULA Report page 37 

Irrigation of rehabilitated sections of ADF with 
treated sewage effluent or other wastewater Yes ADF Ptns 3, 4 & 5 of Haverklip 265 IR 

RE of the farm Haverglen 269 IR IWULA Report page 31 

Dust suppression on surface areas with treated 
sewage effluent or other wastewater  No NA The suppression of dust on conveyors, roads and dusty areas is not ‘irrigation’.   

Although this is not a s21(e) water use, it is a s21(g) water use.   

(f/h) 

Discharging or 
disposing waste or 
water containing 
waste into a water 
resource through a 
pipe, canal, sewer, 
sea outfall, etc. 

Discharging of “clean water” from Power Plant 
– upstream into the Wilge River Yes  26°14'57.85"S 

 28°51'19.65"E RE of the farm Haverglen 269 IR Longitude coordinates in WUL are incorrect.  
 
No indication given on measures taken to ensure that 
this water is uncontaminated under all circumstances, 
including poor site management  
 
There is not enough information available to determine 
if these are section 21(f) or (h) water uses. 

Discharging of “clean water” from Power Plant 
– downstream into Wilge River diversion Yes  26°14'43.11"S 

 28°51'09.15"E RE of the farm Haverglen 269 IR 

Discharging of “clean water” from the ADF into 
the Wilge River (Phase 2 west) Yes  26°14'27.41"S 

 28°51'09.51"E RE of the farm Haverglen 269 IR 

Discharging of “clean water” from the “Clean 
water dam” at the ADF into the Wilge River Yes  26°14'50.20"S 

 28°51'20.83"E 
Portion 5 of the farm Haverklip 
265 IR 

(g/h) 

disposing in any manner 
of water which contains 
waste from, or which has 
been heated in, any 
industrial or power 
generation process 

Discharging of “clean water” from the ADF into 
the veld (Phase 1) Yes 26°14'15.39"S 

 28°51'51.83"E 
Portion 3 of the farm Haverklip 
265 IR 

No indication given on measures taken to ensure that this 
water is uncontaminated under all circumstances, incl. poor 
site management, and that if it is uncontaminated, that it is 
not heated. There is not enough information available to 
determine if these are s21(g) or (h) water uses. 

Discharging of “clean water” from the ADF into 
the veld (Phase 2) Yes  26°14'27.41"S 

 28°51'20.12"E 
Portion 4 of the farm Haverklip 
265 IR 

(g) 

disposing of waste or 
water containing 
waste in a manner 
that may 
detrimentally impact 
on a water resource 

ADF     

Disposal of ash/brine onto the ADF Yes  26°14'30.00"S 
 28°51'35.00"E 

Portions 3, 4 & 5 of the farm 
Haverklip 265 IR  

PCDs      
Disposing of waste or water containing waste 
into the Phase 1 PCD at ADF Yes  26°14'20.50"S 

 28°51'40.00"E 
Portions 3 & 4 of the farm 
Haverklip 265 IR  

Disposing of waste or water containing waste 
into the Phase 2 PCD at ADF Yes  26°14'21.00"S 

28°51'15.00"E 
Portions 3 & 4 of the farm 
Haverklip 265 IR  

Disposing of waste or water containing waste 
into the Plant PCD   Yes  26°14'41.00"S 

 28°50'52.00"E RE of the farm Haverglen 269 IR  

Disposing of waste or water containing waste 
into the Temporary Plant PCD 

Yes  26°14'51.00"S 
 28°51'04.00"E RE of the farm Haverglen 269 IR  

Process Water Dams     
Disposing of waste or water containing waste 
into the Recycle Pond Yes  26°14'48.00"S 

 28°50'41.00"E RE of the farm Haverglen 269 IR  
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NWA 
s21 

Water Use as 
Described in s21 

Activity at KiPower  to which water use 
description could apply 

Water 
Use? 

Location Comments Coordinates Properties 

(g) 

disposing of waste or 
water containing 
waste in a manner 
that may 
detrimentally impact 
on a water resource 

Other disposal     
Disposing of waste or water containing waste 
onto the Sludge dry beds at STP Yes  26°14'47.40"S 

 28°50'45.40"E RE of the farm Haverglen 269 IR  

Dust suppression on haul roads, conveyors, and 
other areas or facilities not authorised as 
another water use 

Yes All applicable 
areas 

Portions 3, 4 & 5 of the farm 
Haverklip 265 IR 
RE of the farm Haverglen 269 IR 

 

Sump for Pit H abstraction Yes NA This abstraction is unrelated to the proposed KiPower activities, as it concerns the 
prevention of decant from Pit H of Ikhwezi Colliery.  

Waste storage yards, sumps, silos, etc. at 
offloading areas, Power Plant, and at the ADF No NA 

Although these areas potentially fall within the ambit of the definition of ‘waste’ as per s1 of 
the NWA, they are located in areas serviced by dirty water infrastructure. Waste is not 
‘spilled or deposited on land or into a water resource in such volume, composition or manner 
as to cause, or to be reasonably likely to cause, the water resource to be polluted’.  It is not  a 
s 21(g) water use.   

(c) 
Impeding or diverting 
the flow of water in a 
watercourse 

RD#01: Diversion of an unnamed tributary of 
the Wilge River Yes 

Start: 
26°14'40.20"S 
28°50'45.50"E 

RE of the farm Haverglen 269 IR 

End:  26°14'41.90"S; 28°51'08.50"E 
Although this is a historic diversion, the proposed coal 
stockpile area at the Plant will require an upgrade of 
this diversion. NOTE: THIS IS NOT A “WETLAND OFFSET” 

RD#02: Diversion of the Wilge River Yes 
Start:  

26°14'49.00"S 
 28°51'18.50"E 

Portion 5 of Haverklip 265 IR 
RE of the farm Haverglen 269 IR 

End:   26°14'19.20"S; 28°51'10.60"E. Although there is 
evidence that this may be a historic diversion, the 
proposed activities of KiPower will require an upgrade. 

(i) 

Altering the bed, 
banks, course, or 
characteristics of a 
water course 

RC#01: Access road to ADF crossing over the 
Wilge River and its associated channelled valley 
bottom wetland 

Yes 
Start: 

 26°14'55.85"S 
 28°51'07.14"E 

RE of the farm Haverglen 269 IR 
Portion 5 of the farm Haverklip 
265 IR 

End:  26°14'45.47"S;  28°51'23.53"E.  

RC#02: Coal conveyor from Delmas Coal to Plant 
crossing over a drainage line of an un-named 
tributary of the Wilge and its associated 
unchannelled valley bottom wetland 

Yes 
Start: 

 26°15'37.89"S  
28°49'53.43"E 

RE of the farm Haverglen 269 IR End:   26°15'27.60"S;  28°50'04.40"E 
Incorrect coordinates in WUL 

Sorbent conveyor and rail offloading facility No NA NA The activity has no effect on a watercourse. 
Ash conveyor and service corridor bridge 
between power plant and ADF crossing over the 
diverted section of the Wilge River  

No 
Start: 

 26°14'43.94"S   
28°51'09.03"E 

RE of the farm Haverglen 269 IR 
End:   26°14'43.94"S; 28°51'10.85"E 

Crossings are over the diverted section of the Wilge 
River, and not over a natural water course 

Access road and bridge to ADF crossing over the 
diverted section of the Wilge River  No 

Start: 
 26°14'44.59"S   
28°51'11.14"E 

RE of the farm Haverglen 269 IR End:   26°14'44.59"S; 28°51'09.48"E 

Plant and ADF footprints No NA NA Outside the 1 in 100 year floodline of the Wilge.   

Removal of bridge and access road to Pit H No 
 Start: 

26°14'50.09"S 
 28°51'20.57"E 

End: 26°17'32.39"S;  28°50'03.45"E.  WUL-coordinates in are wrong, plots 6 km SSW 
from Pit H. This is not a water use, but is rehabilitation, which is Ikhwezi’s responsibility.   
This is not a water use, but it is rehabilitation, which is the responsibility of Ikhwezi 
Colliery and/or Delmas Coal. 
NOTE: THIS REHABILITATION CANNOT BE REGARDED AS  “WETLAND OFFSETS” 

Remove Haul Roads, Dams & Alien vegetation, 
and rehabilitate crop areas No NA 

Upgrading of the R50/D1059 intersection No  26°13'54.00"S 
 28°51'10.00"E 

Outside the 1 in 100 year floodline of the Wilge.  Responsibility of the Provincial Roads 
Department, who should give the permission for the upgrade work to be undertaken.  The 
DWS cannot authorise an activity that is the responsibility of another government 
department, if that department did not apply for the authorisation. Upgrading of the D1059 for new access road No  26°14'04.00"S 

 28°51'08.50"E 
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TA BL E  5:  DETERMI NA TI ON  OF  THE  TYPE  OF  AUTHORI S AT I ON  REQ UI RED FOR I DEN TIF I ED  WATER USES  AT  KIPOWER 
NWA 
s21 Activity Property(ies) Coordinates Metrics Type of WU 

Authorisation? 
Authorisation 

Status Comments 

(a) 

Obtaining water from Rand Water 
and/or SamQuartz for process use NS NA NS WUL  

(other user) NS Rand Water and/or SamQuartz  are 
responsible for this water use 

Abstraction of contaminated 
groundwater from Pit H 

Portions 3, 4 & 5 of the farm 
Haverklip 265 IR NA NA WUL  

(other user) 
Incorrectly included 

in KiPower WUL 
Ikhwezi Colliery is responsible for 
the licensing of this water use 

(b/g) Storage of water in the “Clean water 
dam” at the ADF 

Portion 5 of the farm 
Haverklip 265 IR 

 26°14'45.70"S 
 28°51'26.50"E 

1,200 m3 capacity 
(“cap”) WUL Not Authorised in 

WUL 
evidence required that this water is 
uncontaminated, if not, it is 21(g) 

(e) 

Irrigation of gardens and lawns at Plant 
with treated sewage effluent or other 
wastewater 

RE of the farm Haverglen 269 
IR 

All lawns and 
gardens 21 m3/day General 

Authorisation 
GA ito sub-reg 1.7 

of GN655 

Require confirmation that irrigation of 
gardens, lawns and vegetation with 
waste-water is not taking place  

Irrigation of rehabilitated sections of 
ADF with treated sewage effluent or 
other wastewater 

Portions 3, 4 & 5 of the farm 
Haverklip 265 IR 
RE of farm Haverglen 269 IR 

ADF NS WUL/GA Not Authorised in 
WUL 

could be GA – no volumes specified. 
See par 3.2.3 on page 26 

(f/h) 

Discharging of “clean water” from 
Power Plant – upstream into Wilge River 

RE of the farm Haverglen 269 
IR 

 26°14'57.85"S 
 28°51'19.65"E NS WUL/GA Not Authorised in 

WUL Incorrect latitude specified in WUL for 
upstream discharge into Wilge 
 
Based on precautionary approach, 
evidence required that this water is 
uncontaminated, if so, it is 21(h) 
could be GA – no volumes specified 

Discharging of “clean water” from 
Power Plant – DS into Wilge diversion 

RE of the farm Haverglen 269 
IR 

 26°14'43.11"S 
 28°51'09.15"E NS WUL/GA Not Authorised in 

WUL 
Discharging of “clean water” from the 
ADF into the Wilge River (Phase 2 west) 

RE of the farm Haverglen 269 
IR 

 26°14'27.41"S 
 28°51'09.51"E NS WUL/GA Not Authorised in 

WUL 
Discharging of “clean water” from the 
“Clean water dam” at ADF into Wilge  

Portion 5 of the farm 
Haverklip 265 IR 

 26°14'50.20"S 
 28°51'20.83"E NS WUL/GA Not Authorised in 

WUL 

(g/h) 

Discharging of “clean water” from the 
ADF into the veld (Phase 1) 

Portion 3 of the farm 
Haverklip 265 IR 

26°14'15.39"S 
 28°51'51.83"E NS WUL/GA Not Authorised in 

WUL evidence required that this water is 
uncontaminated, if not, it is 21(g) 
could be GA – no volumes specified Discharging of “clean water” from the 

ADF into the veld (Phase 2) 
Portion 4 of the farm 
Haverklip 265 IR 

 26°14'27.41"S 
 28°51'20.12"E NS WUL/GA Not Authorised in 

WUL 

(g) 

ADF 

Disposal of ash onto the ADF Portions 3, 4 & 5 of the farm 
Haverklip 265 IR 

 26°14'30.00"S 
 28°51'35.00"E 

48 million m3 cap 
180 ha footprint WUL Incorrectly 

authorised in WUL Properties are not specified in WUL 

PCDs 
Disposing of waste or water containing 
waste into the Phase 1 PCD at ADF 

Portions 3 & 4 of the farm 
Haverklip 265 IR 

 26°14'20.50"S 
 28°51'40.00"E 

45,000 m3 cap 
2,680 m2 footprint WUL Incorrectly 

authorised in WUL 
Metrics in WUL incorrect – area of 
only 2,680 m2  implies depth of 17m 

Disposing of waste or water containing 
waste into the Phase 2 PCD at ADF 

Portions 3 & 4 of the farm 
Haverklip 265 IR 

 26°14'21.00"S 
28°51'15.00"E 

45,000 m3 cap 
23,000 m2 footprint WUL Incorrectly 

authorised in WUL Properties are not specified in WUL 

Disposing of waste or water containing 
waste into the Plant PCD   

RE of the farm Haverglen 269 
IR 

 26°14'41.00"S 
 28°50'52.00"E 

120,000 m3 cap 
21,800 m2 footprint WUL Incorrectly 

authorised in WUL Properties are not specified in WUL 

Disposing of waste or water containing 
waste into the Temporary Plant PCD 

RE of the farm Haverglen 269 
IR 

 26°14'51.00"S 
 28°51'04.00"E 

10,000 m3 cap 
4,800 m2 footprint WUL Incorrectly 

authorised in WUL Properties are not specified in WUL 

Process Water 
Disposing of waste or water containing 
waste into the Recycle Pond 

RE of the farm Haverglen 269 
IR 

 26°14'48.00"S 
 28°50'41.00"E 

3,675 m3 cap 
784 m2 footprint WUL Incorrectly 

authorised in WUL Properties are not specified in WUL 
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NWA 
s21 Activity Property(ies) Coordinates Metrics Type of WU 

Authorisation? 
Authorisation 

Status Comments 

(g) 

Other Disposal 
Disposing of waste or water containing 
waste onto the Sludge Dry Beds at 
sewage treatment plant 

RE of the farm Haverglen 269 
IR 

 26°14'47.40"S 
 28°50'45.40"E 

Capacity and 
footprint size not 

specified 
WUL/GA Incorrectly included 

in WUL 

Should have been GA ito sub-reg 
3.16(5) of GN655. See par 3.2.3 on 
page 26. Metrics incorrect 

Dust suppression on surface areas with 
contaminated run-off or treated effluent 

Portions 3, 4 & 5 of the farm 
Haverklip 265 IR 
RE of farm Haverglen 269 IR 

All applicable 
areas 17,280 m3/a WUL Incorrectly 

authorised in WUL 

Metrics in WUL incorrect – assigns 
total volume to be used for dust 
suppression to separate activities 

Storage of uncontaminated water in the 
“Clean water dam” at the ADF 

Portion 5 of the farm 
Haverklip 265 IR 

 26°14'45.70"S 
 28°51'26.50"E 

1,200 m3 capacity 
(“cap”) WUL Not Authorised in 

WUL 
evidence required that this water is 
uncontaminated, if so, it is 21(b) 

Sump for Pit H abstraction NA NA NA WUL  
(other user) 

Incorrectly included 
in KiPower WUL 

Ikhwezi Colliery is responsible for 
the licensing of this water use 

(c) 

RD#01: Diversion of an unnamed 
tributary of the Wilge River 

RE of the farm Haverglen 269 
IR 

Start: 
26°14'40.20"S 
28°50'45.50"E 

NS WUL Incorrectly 
authorised in WUL 

End:  26°14'41.90"S; 28°51'08.50"E 
Metrics not specified in WUL NOTE: 
THIS IS NOT A “WETLAND OFFSET” 

RD#02: Diversion of the Wilge River 
Portion 5 of the farm 
Haverklip 265 IR 
RE of farm Haverglen 269 IR 

Start:  
26°14'49.00"S 
 28°51'18.50"E 

NS WUL Not Authorised in 
WUL 

End:   26°14'19.20"S; 28°51'10.60"E 
Not ELU - proposed KiPower activities 
will require upgrade of this diversion 

(i) 

RC#01: Access road to ADF crossing over 
the Wilge River and its associated 
channelled valley bottom wetland 

RE of farm Haverglen 269 IR 
Portion 5 of the farm 
Haverklip 265 IR 

Start: 
 26°14'55.85"S 
 28°51'07.14"E 

NS WUL Incorrectly 
authorised in WUL 

End:  26°14'45.47"S;  28°51'23.53"E 
Activity description in WUL 
incorrect.  

RC#02: Coal conveyor from Delmas Coal to 
Plant crossing over a drainage line of an 
un-named tributary of the Wilge and its 
associated unchannelled VB wetland 

RE of the farm Haverglen 269 
IR 

Start: 
 26°15'37.89"S  
28°49'53.43"E 

NS WUL Incorrectly 
authorised in WUL 

End:   26°15'27.60"S;  28°50'04.40"E 
Incorrect coordinates in WUL 
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3.2 THE TYPE OF WATER USE AUTHORISATION THAT APPLY TO IDENTIFIED WATER USES AT KIPOWER 
 
The second aspect that needs to be considered, is the type of water use authorisation that is applicable to those 
proposed activities at KiPower that are water uses as described in section 21 of the NWA.   Sections 4 and 22(1) 
of the NWA state that:  
 
 
 
 
 
 
 
 
 
 
Table 5 on page 22 contains the determination of the type of water use authorisation applicable to proposed 
activities at KiPower that have been identified in Table 4 on page 20 as “water uses” as described under section 
21 of the NWA, and indicates whether these water uses are appropriately authorised under the WUL issued to 
KiPower, where required.  
 
Some relevant aspects associated with these types of water use authorisations are briefly discussed below: 
 
3.2.1 Water Use Authorised under Schedule 1 of the NWA 
 
Schedule 1 to the NWA authorises a number of low impact water uses, for example abstraction of water for 
reasonable domestic use and small-scale non-commercial gardening, the discharge of sewage effluent into a 
system operated by another person authorised to undertake the purification of such effluent, or the use of water 
for emergencies such as fire-fighting, or for non-commercial recreational activities.  Based on the principle of 
‘de minimis non curat lex’,30 a Schedule 1 water use does not require any further authorisation.  This type of 
water use authorisation is not applicable to any of the identified water uses associated with the proposed 
activities at KiPower. 
 
3.2.2 Water Use Authorised as Existing Lawful Use in accordance with section 34 of the NWA 
 
Section 32 of the NWA defines and ELU as any water use which has lawfully taken place in the two years 
preceding the commencement of the NWA, i.e. between 1 October 1996 and 30 September 1998.  In accordance 
with section 34 of the NWA, a person, or that person's successor-in-title, may continue with an ELU, subject to 
any existing conditions or obligations attaching to that use; its replacement by a WUL in terms of the NWA; or 
any other limitation or prohibition by or under the NWA.   
 
It must specifically be noted that, in accordance with section 34 of the NWA, a person can only continue with an 
ELU if the use has not changed, and, if the activity had been authorised in terms of repealed legislation, the 
conditions attached to the authorisation issued under the repealed legislation (if any) must still be complied 
with.  Furthermore, once an ELU has been included in a WUL, it can no longer be regarded as an ELU, but must 
be included in future WULs.   
 

                                                            
30  “The law does not concern itself with trivial matters” 

“…a person may only use water    
(a) without a licence     

(i) if that water use is permissible under Schedule 1;   
(ii) if that water use is permissible as a continuation of an existing lawful use; or 
(iii) if that water use is permissible in terms of a general authorisation issued under section 39; 

(b) if the water use is authorised by a licence under this Act; or  
(c) if the responsible authority has dispensed with a licence requirement under subsection 22(3), 

which provides that such dispensing can be given if the purpose of the NWA is met by the issuing 
of an authorisation under another law.” 
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As some of the activities on the properties that KiPower intends to conduct their activities on, have been on-
going since the 1960s, this type of water use authorisation is potentially applicable to activities that have been 
identified as water uses, provided that these activities were lawfully conducted between 1 October 1996 and 30 
September 1998, and provided that there have been no changes in these activities since that time.   
 
The water uses identified in Table 4 on page 20 were evaluated against the available documentation and the 
topographical maps 2628BB and 2628BD (both published in 1995, refer to Figure 2 on page 13), to determine 
which water uses existed or were undertaken on these properties between 1 October 1996 and 30 September 
1998.  These documents and maps indicated that none of the water uses occurring on these properties can be 
regarded as ELUs.   
 
In this respect, it is noteworthy that the IWULA contradicts itself, stating that there are no ELUs,31 as “KiPower 
does not currently undertake any activities” (which is a legally incorrect motivation, and not aligned with the 
definition of an ELU), and indicating under a paragraph entitled “Existing Lawful Water Uses”32 that there are 
two “licenced river diversions” that are held by the following authorisations issued to Ikhwezi Colliery, namely: 

 A document dated 12 August 1997 entitled “Permit No 16/2/7/B202/C7/E1”, issued by the DWAF to 
Ikhwezi Colliery in terms of section 20(1)(a) of the 1956 Water Act to “alter the course of an unnamed 
tributary of the Wilge River, on Block G of the Ikhwezi Project, on the farm HAVERKLIP 265 IR”, under 
powers delegated in terms of GN787 of 22 April 1997; and 

 A document dated 5 October 1998 entitled “Permit No 16/2/7/B202/C7/E2” issued by the DWAF to 
Ikhwezi Colliery in terms of section 20(1)(a) of the 1956 Water Act to “alter the course of the Wilge River, 
on the farm HAVERGLEN 269 IR and the farm HAVERKLIP 265 IR”, under powers delegated in terms of 
GN785 of 22 April 1994; and 

 A letter dated 28 September 1999 from the DWAF to Ikhwezi Colliery, indicating that permission is given 
to continue with the extension of the river diversion, and that the conditions of Permit No 
16/2/7/B202/C7/E2 dated 1998-10-05 “remains in place”. 

 
The validity of these three documents (copies attached as Annexure “B”) were verified for the purpose of this 
review to determine if they can be regarded as ELUs, and although the document dated 5 October 1998 entitled 
“Permit No 16/2/7/B202/C7/E2”, as amended by the letter dated 28 September 1999 constituted valid 
authorisations in terms of repealed legislation at the time,33 the document dated 12 August 1997 entitled 
“Permit No 16/2/7/B202/C7/E1” refers to the incorrect regulation34 containing the delegation of powers to issue 
such a permit, and is thus not a valid authorisation in terms of repealed legislation at the time.   
 
Nevertheless, even in the event that all three documents are regarded as constituting valid authorisations in 
terms of repealed legislation at the time, there have been changes to these activities since that time, and the 
IWULA (and WUL) refers to further changes to these activities, such as maintenance and upgrades.  This implies 
that these two diversions can no longer be regarded as being authorised as ELUs. 
 

                                                            
31  IWULA page 8 paragraph 1.7.2, and paragraph 10.5, page unnumbered 
32  IWULA paragraph 4.2, page unnumbered 
33  The date of commencement of sections 1-32, 34-36, 39, 43-55, 61-164 of the NWA was 1 October 1998, the date of 

commencement of section 33(1), (2), (3) was 1 January 1999, and the commencement date of the remaining sections 
(33(4), 37, 38, 40-42, 56 –60 and 163(1)) was 1 October 1999.  This implies that a WUL for the diversion of a river (a water 
use as described under section 21(c)) could only have been issued after 1 October 1999.  Both the document dated 5 
October 1998 entitled “Permit No 16/2/7/B202/C7/E2”, as amended by the letter dated 28 September 1999, were issued 
before this date.   

34  The correct Regulation should have been GN785 of 22 April 1994 
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3.2.3 Water Use Authorised under General Authorisations promulgated ito section 39 of the NWA 
 
General Authorisations (“GAs”) have been promulgated under section 39 of the NWA for a number of water 
uses as described in section 21 of the NWA, including: 

 Schedule 1 of GN 39935 for water uses such as the abstraction (s21(a)) and storage (s21(b)) of water; 36 
 GN 66537 for water uses such as the irrigation (s21(e)); discharge (s21(f)); or disposal (section 21(g)) of 

waste and wastewater; as well as 
 GN 50938 for water uses that impede or divert the flow of water in a water course (section 21(c)), or that 

alter the bed, banks, course or characteristics of a water course (section 21(i)).   
 
A GA allows limited water use, conditionally, without the need to apply for, or to obtain, a WUL.  Limits are 
placed on water use authorised under the GA, depending on the nature of the use, and the capacity of the 
resource to accommodate the use without significant degradation.  In addition to the limits placed on the use 
of water, additional conditions (relating, for instance to monitoring and reporting requirements) may also be 
attached to GAs in terms of section 29 of the NWA.  The purpose of the GAs is to lessen the administrative 
burden on water users and government alike, and to facilitate self-regulation of minor activities that do not 
require regulatory intervention due to the low impact of these activities.  GAs do not replace existing 
authorisations under the NWA, including ELUs and WULs. Similar to ELUs, once a water use that is generally 
authorised has been authorised in a WUL, it is no longer authorised under the GAs, but is a licensed use.  
 
The potential applicability of the GAs to the water uses at KiPower is determined in Table 5 on page 22, and 
summarised below: 
 
3.2.3.1 GAs for water uses as described under section 21(a) and (b) of the NWA 
 
Sub-regulation 1.7(c)(i) of GN399 indicates that the GA for water uses as described under section 21(a) and (b) 
of the NWA (abstraction and storage of water) only applies to small industrial users. This means that the GA is 
not applicable to KiPower for the abstraction or storage of water, and any such abstraction or storage has to be 
authorised under a WUL. 
 
3.2.3.2 GN 655 – GAs for water uses as described under section 21(e) of the NWA 
 
Although there is no reference to the irrigation of wastewater in the WUL, the IWULA39 appears to suggest that 
such irrigation may be practiced in future at KiPower.  In terms of sub-regulation 1.7 of the GA published in GN 
665 for water uses as described under section 21 (e) of the NWA (engaging in a controlled activity, identified as 
such in section 37(1)(a): irrigation of any land with waste or water containing waste) a person who owns or 
lawfully occupies land may irrigate up to 2,000 m3/day of domestic wastewater, provided that specified quality 
requirements are being met. There are no exclusions for specific catchments.  
 
This implies that sub-regulation 1.7 of this GA applies to irrigation of less than 2000 m3/day of wastewater (for 
example treated sewage effluents or contaminated run-off), on condition that this effluent complies with the 
quality limit values specified in the GA.  According to the IWULA, the average flow rate of the sewage treatment 
plant will be 21 m3/day,40 which is well within the 2000 m3/day specified in the IWULA, and will be treated by a 
                                                            
35  GN 399 in GG 26187 of 26 March 2004 as extended by GN 498 of 28 June 2012 
36  GN 538 in GG 40243 of 2 September 2016.  Revision of General Authorisations for the taking and storage of water, only 

came into effect on 2 March 2017, when it replaced GN 399  
37  GN 665 in GG 36820 of 6 September 2013.  Revision of General Authorisations for section 21(e), (f), (g), (h), and (j). 
38  GN 509 in GG 40229 of 26 August 2016: General Authorisation in terms of section 39 of the NWA for water uses as defined 

under section 21(c) and (i)  
39  IWULA pages 31 and 37 
40  IWULA page 33 
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package plant using activated sludge and disinfection, which implies that the quality limit values specified in the 
GA will be met.  The IWULA however fails to identify this activity as a water use, and therefore did not indicate 
that it is a generally authorised water use.  Furthermore, the IWULA fails to indicate the volume of wastewater 
to be used for irrigation of rehabilitated sections of the ADF, which implies that the applicability of the GA cannot 
be determined. 
 
3.2.3.3 GN 655 – GAs for water uses as described under section 21(f) and (h) of the NWA 
 
In terms of sub-regulation 2.7 of the GA under GN655 for water uses as described under section 21 (f) and (h) 
of the NWA (discharge of waste or water containing waste into a water resource, and discharging water 
containing waste from, or which have been heated in any industrial or power generation process), a person may 
discharge up to 2,000 m3 per day of domestic or bio-degradable industrial waste water into certain water 
resources, on condition that this effluent complies with the quality limit values specified in the GA.  Although 
the IWULA and the WUL refer on numerous occasions to the discharge of “clean water”, there is no indication 
of what the quality of this water will be, or what the volume of water to be discharged will be.  It is therefore 
not possible to determine the potential applicability of this GA to such discharges. 
 
3.2.3.4 GN 655 – GAs for water uses as described under section 21(g) of the NWA 
 
Sub-regulation 3 of the GAs under GN655 is potentially applicable to some water uses that occurs at KiPower as 
described under section 21 (g) of the NWA (disposal of waste or water containing waste in a manner that may 
detrimentally affect a water resource), as follows: 
 

 In terms of sub-regulation 3.9(v) of the GA under GN655, a person may dispose of stormwater runoff 
that does not contain waste or wastewater from industrial activities (in other words, uncontaminated 
stormwater), as long as such disposal does not detrimentally impact on a water resource or on any other 
person’s water use, property or land, and such disposal is not detrimental to the health and safety of the 
public in the vicinity of the activity.  The containment and disposal of uncontaminated stormwater run-
off will thus be generally authorised, as long as such disposal is from uncontaminated or rehabilitated 
areas.  However, as indicated above, both the IWULA and the WUL refer on numerous occasions to the 
discharge of “clean water”, but there is no indication of what the quality of this water will be, or what the 
volume of water to be discharged will be.  It is therefore not possible to determine the potential 
applicability of this GA to such discharges. 

 
 In terms of sub-regulation 3.16(5) of the GA under GN665, suspended solids must be removed from any 

wastewater, and the resulting sludge must be disposed of according to the requirements of any relevant 
law and regulation, including the document “Guidelines for the Utilisation and Disposal of Wastewater 
Sludge, Volumes 1 – 5”,41 as amended from time to time.  This implies that if the handling, utilisation and 
disposal of the wastewater sludge generated at the sewage treatment plant are in accordance with these 
Guidelines, such handling, utilisation and disposal of sewage sludge would be generally authorised, and 
would not require authorisation by means of a WUL.  However, since the disposal of sewage sludge on 
the  sludge drying beds was incorrectly included in the IWULA as a water use that require authorisation 
by means of a WUL, it has been included in the WUL, and therefore no longer resort under the ambit of 
the GAs.  

 
 
 

                                                            
41  Water Research Commission Reports No TT 261/06, 262/06, 349/09, 350/09, and 351/09. 
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3.2.3.5 GN 509 – GAs for water uses as described under section 21(c) and (i) of the NWA 
 
Sub-regulation 6(c) of the GAs under GN 509 for water uses as described under section 21(c) and (i) of the NWA 
states that the GA does not apply if the water user must make an application for any other water use as described 
in section 21 of the NWA. This thus implies that the GAs contained in GN 509 for water uses as described under 
section 21(c) and (i) of the NWA is not applicable to any of the existing or proposed activities at KiPower that 
has been identified as water uses, which further implies that the definitions as contained in GN 509 do not apply 
to any of the existing or proposed activities at KiPower.42   
 
 
3.3 ACTIVITIES AT KIPOWER THAT ARE WATER USES REQUIRING AUTHORISATION BY MEANS OF A WUL 
 
The provisions of section 4 of the NWA, as well as the provisions of section 22(1), requires that a water use as 
described in section 21 must be authorised by means of a WUL, unless such water use is authorised as a Schedule 
1 water use, or authorised as an ELU, or authorised in terms of the GAs; or the Minister has dispensed with the 
requirement for a WUL. 
 
Table 5 on page 22 indicates the correct type of authorisation applicable to the proposed activities at KiPower 
that have been identified in Table 4 on page 20 as “water uses” as described under section 21 of the NWA, and 
indicates whether these water uses are appropriately authorised under the WUL issued to KiPower, where 
required.  
 
The twenty (20) water uses at KiPower that require authorisation by means of a WUL, are listed in Table 6 on 
page 29, and illustrated in Figure 5 on page 30 and Figure 6 on page 31, for the northern and southern areas 
respectively, in Google Earth® images taken during March 2015.   
 
The WUL issued on 20 February 2017 to KiPower (copy attached as Annexure “A”), lists sixty-two (62) activities 
as “water uses” taking place on the properties, at the coordinates, and for the metrics as summarised in Table 
7 on page 32.  
 
Although the WUL issued on 20 February 2017 to KiPower lists more than double the amount of activities, it 
does not authorise all the relevant water uses that require authorisation by means of a WUL, and there are nine 
(9) water uses that are associated with activities to be undertaken by KiPower, which have not been authorised 
under the WUL issued to KiPower.  Water uses with red labels in Figure 5 on page 30 indicate those that are not 
currently authorised by the WUL issued on 20 February 2017 to KiPower.  
 
These and other deficiencies of the WUL issued on 20 February 2017 to KiPower are discussed in more detail in 
Chapter 4 on page 36, which summarises the outcome of the Review of the KiPower WUL. 
 

                                                            
42  The DWS sometimes use this GA to apply to the description of “water use” in terms of section 21(c) and (i) of the NWA.  

This interpretation of the GA is however an error in law, as per section 6 of the PAJA, because the incorrect empowering 
provision is used: The empowering provisions in terms of which an application for a WUL can be required by the DWS, is 
section 21 (containing the descriptions of what constitute a water use), and section 22(1) of the NWA, which requires 
water uses as described in section 21 to be authorised in one of four ways: Schedule 1, Existing Lawful Water Use, General 
Authorisation, or a WUL.  The GAs are promulgated under section 39, which is not the empowering provision for the 
description of what constitutes a “water use”. 
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TA BL E  6:  WA TER US ES  A T  K IPOWER A C TUA LL Y  REQ UI RING  AUTHORI SA T ION  B Y  MEANS  OF  A  WUL 

# NWA 
s21 Water Use Property Coordinates Metrics In current WUL? 

1.  (b/g) Storage of water in the “Clean water dam” at the ADF Portion 5 of the farm Haverklip 265 IR  26°14'45.70"S 
 28°51'26.50"E 

1,200 m3 capacity 
(“cap”) Not Authorised in WUL 

2.  (e) Irrigation of rehabilitated sections of ADF with treated sewage 
effluent or other wastewater 

Portions 3, 4 & 5 of farm Haverklip 265 IR 
RE of farm Haverglen 269 IR ADF NS – could be GA Not Authorised in WUL 

3.  (f/h) Discharging of “clean water” from Power Plant – upstream into 
Wilge River RE of the farm Haverglen 269 IR  26°14'57.85"S 

 28°51'19.65"E NS – could be GA Not Authorised in WUL 

4.  (f/h) Discharging of “clean water” from Power Plant – DS into Wilge 
diversion RE of the farm Haverglen 269 IR  26°14'43.11"S 

 28°51'09.15"E NS – could be GA Not Authorised in WUL 

5.  (f/h) Discharging of “clean water” from the ADF into the Wilge River 
(Phase 2 west) RE of the farm Haverglen 269 IR  26°14'27.41"S 

 28°51'09.51"E NS – could be GA Not Authorised in WUL 

6.  (f/h) Discharging of “clean water” from the “Clean water dam” at 
ADF into Wilge  Portion 5 of the farm Haverklip 265 IR  26°14'50.20"S 

 28°51'20.83"E NS – could be GA Not Authorised in WUL 

7.  (g/h) Discharging of “clean water” from the ADF into the veld (Phase 
1) Portion 3 of the farm Haverklip 265 IR 26°14'15.39"S 

 28°51'51.83"E NS – could be GA Not Authorised in WUL 

8.  (g/h) Discharging of “clean water” from the ADF into the veld (Phase 
2) Portion 4 of the farm Haverklip 265 IR  26°14'27.41"S 

 28°51'20.12"E NS – could be GA Not Authorised in WUL 

9.  (g) Disposal of ash onto the ADF Portions 3, 4 & 5 of farm Haverklip 265 IR  26°14'30.00"S 
 28°51'35.00"E 

48 million m3 cap 
180 ha footprint 

Yes, but incorrectly 
authorised in WUL 

10.  (g) Disposing of waste or water containing waste into the Phase 1 
PCD at ADF Portions 3 & 4 of the farm Haverklip 265 IR  26°14'20.50"S 

 28°51'40.00"E 
45,000 m3 cap 

2,680 m2 footprint 
Yes, but incorrectly 
authorised in WUL 

11.  (g) Disposing of waste or water containing waste into the Phase 2 
PCD at ADF Portions 3 & 4 of the farm Haverklip 265 IR  26°14'21.00"S 

28°51'15.00"E 
45,000 m3 cap 

23,000 m2 footprint 
Yes, but incorrectly 
authorised in WUL 

12.  (g) Disposing of waste or water containing waste into the Plant 
PCD   RE of the farm Haverglen 269 IR  26°14'41.00"S 

 28°50'52.00"E 
120,000 m3 cap 

21,800 m2 footprint 
Yes, but incorrectly 
authorised in WUL 

13.  (g) Disposing of waste or water containing waste into the 
Temporary Plant PCD RE of the farm Haverglen 269 IR  26°14'51.00"S 

 28°51'04.00"E 
10,000 m3 cap 

4,800 m2 footprint 
Yes, but incorrectly 
authorised in WUL 

14.  (g) Disposing of waste or water containing waste into the Recycle 
Pond RE of the farm Haverglen 269 IR  26°14'48.00"S 

 28°50'41.00"E 
3,675 m3 cap 

784 m2 footprint 
Yes, but incorrectly 
authorised in WUL 

15.  (g) Disposing of waste or water containing waste onto the Sludge 
Dry Beds at sewage treatment plant RE of the farm Haverglen 269 IR  26°14'47.40"S 

 28°50'45.40"E 
Capacity & footprint 

size not specified 
Yes, but incorrectly 
authorised in WUL 

16.  (g) Dust suppression on surface areas with contaminated run-off 
or treated effluent 

Portions 3, 4 & 5 of farm Haverklip 265 IR 
RE of farm Haverglen 269 IR 

All applicable 
areas 17,280 m3/a Yes, but incorrectly 

authorised in WUL 

17.  (c) RD#01: Diversion of an unnamed tributary of the Wilge River RE of the farm Haverglen 269 IR 
Start: 

26°14'40.20"S 
28°50'45.50"E 

L: NS 
W: NS 
H: NS 

Yes, but incorrectly 
authorised in WUL 

18.  (c) RD#02: Diversion of the Wilge River Portion 5 of the farm Haverklip 265 IR 
RE of farm Haverglen 269 IR 

Start:  
26°14'49.00"S 
 28°51'18.50"E 

L: NS 
W: NS 
H: NS 

Not Authorised in WUL 

19.  (i) RC#01: Access road to ADF crossing over the Wilge River and its 
associated channelled valley bottom wetland 

RE of farm Haverglen 269 IR 
Portion 5 of the farm Haverklip 265 IR 

Start: 
 26°14'55.85"S 
 28°51'07.14"E 

L: TBD 
W: TBD 
H: TBD 

Yes, but incorrectly 
authorised in WUL 

20.  (i) 
RC#02: Coal conveyor from Delmas Coal to Plant crossing over 
a drainage line of an un-named tributary of the Wilge and its 
associated unchannelled VB wetland 

RE of the farm Haverglen 269 IR 
Start: 

 26°15'37.89"S  
28°49'53.43"E 

L: TBD 
W: TBD 
H: TBD 

Yes, but incorrectly 
authorised in WUL 
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F I G URE 5:  WA TER US ES  A T  K IPOWER THA T REQ UI RE  AUTHORIS A TI ON UN DER A  WUL (NORTHERN  SEC T I ON) 
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F I G URE 6:  WA TER US ES  A T  K IPOWER THA T REQ UI RE  AUTHORIS A TI ON UN DER A  WUL (SOUTHERN  SEC T I ON) 



REVIEW OF DECISIONS BY THE DWS RELATING TO THE WUL ISSUED TO KIPOWER (PTY) LTD 

AUGUST 2017 © CBSS PAGE 32 

TA BL E  7:  AC TIV I T I ES  L I S TED IN  THE KIPOWER WUL 

s21 Activity as described in WUL Property listed in WUL Coordinates 
listed in WUL 

Metrics in 
WUL Comments/Notes 

(a) Water from Pit H will be abstracted at a rate not 
exceeding 36m3/day 

Haverklip 265 IR Ptns 3, 4, 
5 various 13,140 m3/a Ikhwezi Colliery, and not KiPower, is responsible for  this activity.  The 

abstraction rate unit is incorrect, should be cubic meters (m3) 
(c)/(i) Upgrading of the R50/D1059 intersection Brakfontein 264 IR Ptn 25 various not specified Roads Department, and not KiPower, is responsible for this activity.   

(c)/(i) Upgrading of the D1059 road and new 
intersection for the power plant and ADF access various various not specified Roads Department, and not KiPower, is responsible for this activity.   

(c)/(i) Construction access to the power plant and ADF 
(2 sections) 

RE of Haverglen 269 IR 
Haverklip 265 IR Ptn 5  

Start: 
 26°14'55.85"S 
 28°51'07.14"E 

not specified 

End:  26°14'45.47"S;  28°51'23.53"E.  Incorrect description, should refer to 
“Access road to ADF crossing over the Wilge River and its associated 
channelled valley bottom wetland”. 2nd set of coordinates in WUL are 
incorrect, and do not plot near a watercourse.  No metrics. 

(c)/(i) Coal conveyor  RE of Haverglen 269 IR 
Start: 

 26°15'37.89"S  
28°49'53.43"E 

not specified 

End: 26°15'27.60"S;  28°50'04.40"E. Incorrect description, should refer to 
“Coal conveyor from Delmas Coal to Plant crossing over a drainage line of an 
un-named tributary of the Wilge and its associated unchannelled VB wetland”.  
2nd set of coordinates in WUL are incorrect, and do not plot near a 
watercourse.  Metrics not specified. 

(c)/(i) Sorbent conveyor and rail offloading facility RE of Haverglen 269 IR 
Haverklip 265 IR Ptn 25 

Start: 
 26°15'20.2"S  
28°49'37.69"E 

not specified 
End:   26°15'25.93"S;  28°50'06.07"E.  
The activity has no effect on a watercourse – not a water use as described 
in section 21 of the NWA 

(c)/(i) Ash conveyor and service corridor bridge 
between power plant and ADF  RE of Haverglen 269 IR 

Start: 
 26°14'43.94"S   
28°51'09.03"E 

not specified 
End:   26°14'43.94"S; 28°51'10.85"E. Crossings are over the diverted section 
of the Wilge River, and not over a natural water course – not a water use as 
described in section 21 of the NWA 

(c)/(i) Access road and bridge to ADF  RE of Haverglen 269 IR 
Haverklip 265 IR Ptn 5 

Start: 
 26°14'44.59"S   
28°51'11.14"E 

not specified 
End:   26°14'44.59"S; 28°51'09.48"E.  Crossings are over the diverted section 
of the Wilge River, and not over a natural water course – not a water use as 
described in section 21 of the NWA. Property is incorrect 

(c)/(i) Plant footprint RE of Haverglen 269 IR various not specified The activity has no effect on a watercourse – not a water use as described 
in section 21 of the NWA 

(c)/(i) ADF footprint RE of Haverglen 269 IR 
Haverklip 265 IR Ptn 5 various not specified The activity has no effect on a watercourse – not a water use as described 

in section 21 of the NWA. Property is incorrect 

(c)/(i) Wetland offset project: river diversion upgrading RE of Haverglen 269 IR 
Start: 

26°14'40.20"S 
28°50'45.50"E 

not specified 
End:  26°14'41.90"S; 28°51'08.50"E. Incorrect activity description, should 
refer to “Diversion of an unnamed tributary of the Wilge River”. No metrics. 
 NOTE: THIS IS NOT A “WETLAND OFFSET” 

(c)/(i) Removal of bridge and access road to Pit H RE of Haverglen 269 IR 
Haverklip 265 IR Ptn 5 

 Start: 
26°14'50.09"S 
 28°51'20.57"E 

not specified 

End: 26°17'32.39"S;  28°50'03.45"E.  WUL-coordinates in are wrong, plots 6 
km SSW from Pit H. Properties are incorrect in relation to coordinates. 
Ikhwezi Colliery, and not KiPower, is responsible for  this activity, which is 
not a water use, but is rehabilitation 

(c)/(i) Removal of haul road (3 sections) RE of Haverglen 269 IR various not specified Ikhwezi Colliery, and not KiPower, is responsible for  this activity, which is 
not a water use, but is rehabilitation 

(c)/(i) Removal of farm dam 1 RE of Haverglen 269 IR various not specified Ikhwezi Colliery, and not KiPower, is responsible for  this activity, which is 
not a water use, but is rehabilitation 

(c)/(i) Removal of farm dam 2 RE of Haverglen 269 IR various not specified Ikhwezi Colliery, and not KiPower, is responsible for  this activity, which is 
not a water use, but is rehabilitation 

(c)/(i) Removal of farm dam 3 RE of Haverglen 269 IR various not specified Ikhwezi Colliery, and not KiPower, is responsible for  this activity, which is 
not a water use, but is rehabilitation 
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s21 Activity as described in WUL Property listed in WUL Coordinates 
listed in WUL 

Metrics in 
WUL Comments/Notes 

(c)/(i) Removal of farm dam 4 RE of Haverglen 269 IR various not specified Ikhwezi Colliery, and not KiPower, is responsible for  this activity, which is 
not a water use, but is rehabilitation 

(c)/(i) Removal of farm dam 5 RE of Haverglen 269 IR various not specified Ikhwezi Colliery, and not KiPower, is responsible for  this activity, which is 
not a water use, but is rehabilitation 

(c)/(i) Removal of farm dam 6 RE of Enkeldebosch 301 
IR various not specified Delmas Coal, and not KiPower, is responsible for  this activity, which is not 

a water use, but is rehabilitation 

(c)/(i) Removal of farm dam 7 RE of Enkeldebosch 301 
IR various not specified Delmas Coal, and not KiPower, is responsible for  this activity, which is not 

a water use, but is rehabilitation 

(c)/(i) Removal of farm dam 8 RE of Enkeldebosch 301 
IR various not specified Delmas Coal, and not KiPower, is responsible for  this activity, which is not 

a water use, but is rehabilitation 

(c)/(i) Removal of farm dam 9 RE of Enkeldebosch 301 
IR various not specified Delmas Coal, and not KiPower, is responsible for  this activity, which is not 

a water use, but is rehabilitation 

(c)/(i) Removal of farm dam 10 RE of Enkeldebosch 301 
IR various not specified Delmas Coal, and not KiPower, is responsible for  this activity, which is not 

a water use, but is rehabilitation 

(c)/(i) Removal of farm dam 11 RE of Enkeldebosch 301 
IR various not specified Delmas Coal, and not KiPower, is responsible for  this activity, which is not 

a water use, but is rehabilitation 

(c)/(i) Removal of farm dam 12 RE of Enkeldebosch 301 
IR various not specified Delmas Coal, and not KiPower, is responsible for  this activity, which is not 

a water use, but is rehabilitation 

(c)/(i) Rehabilitation of crop areas RE of Haverglen 269 IR various not specified Ikhwezi Colliery, and not KiPower, is responsible for  this activity, which is 
not a water use, but is rehabilitation 

(c)/(i) Alien vegetation removal area 1 RE of Enkeldebosch 301 
IR various not specified Delmas Coal, and not KiPower, is responsible for  this activity, which is not 

a water use, but is rehabilitation 

(c)/(i) Alien vegetation removal area 2 RE of Enkeldebosch 301 
IR various not specified Delmas Coal, and not KiPower, is responsible for  this activity, which is not 

a water use, but is rehabilitation 

(c)/(i) Alien vegetation removal area 3 RE of Haverglen 269 IR various not specified Ikhwezi Colliery, and not KiPower, is responsible for  this activity, which is 
not a water use, but is rehabilitation 

(c)/(i) Alien vegetation removal area 4 RE of Haverglen 269 IR various not specified Ikhwezi Colliery, and not KiPower, is responsible for  this activity, which is 
not a water use, but is rehabilitation 

(c)/(i) Alien vegetation removal area 5 RE of Haverglen 269 IR various not specified Ikhwezi Colliery, and not KiPower, is responsible for  this activity, which is 
not a water use, but is rehabilitation 

(c)/(i) Alien vegetation removal area 6 RE of Haverglen 269 IR various not specified Ikhwezi Colliery, and not KiPower, is responsible for  this activity, which is 
not a water use, but is rehabilitation 

(c)/(i) Alien vegetation removal area 7 RE of Haverglen 269 IR various not specified Ikhwezi Colliery, and not KiPower, is responsible for  this activity, which is 
not a water use, but is rehabilitation 

(c)/(i) Clean water discharge from power plant-1 RE of Haverglen 269 IR  26°14'57.85"S 
 28°51'19.65"E not specified 

This is not a section 21(c)/(i) water use, but a section 21(f) or (h) water use, 
which would depend on the quality of the discharge. Incorrect description, 
should refer to “Discharging of “clean water” from Power Plant – upstream 
into the Wilge River”. Coordinates are incorrect. No volumes specified.  

(c)/(i) Clean water discharge from power plant 2 RE of Haverglen 269 IR  26°14'43.11"S 
 28°51'09.15"E not specified 

This is not a section 21(c)/(i) water use, but a section 21(f) or (h) water use, 
which would depend on the quality of the discharge. Incorrect description, 
should refer to “Discharging of “clean water” from Power Plant – 
downstream into Wilge River diversion”. No volumes specified.  
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s21 Activity as described in WUL Property listed in WUL Coordinates 
listed in WUL 

Metrics in 
WUL Comments/Notes 

(c)/(i) Clean water discharge from phase 1 silt dams Haverklip 265 IR Ptn 3  26°14'15.39"S 
 28°51'51.83"E not specified 

This is not a section 21(c)/(i) water use, but a section 21(g) or (h) water use, 
which would depend on the quality of the discharge. Incorrect description, 
should refer to “Discharging of “clean water” from the ADF into the veld 
(Phase 1)”. No volumes specified.  

(c)/(i) Clean water discharge from phase 2 silt dams Haverklip 265 IR Ptn 3   26°14'27.41"S 
 28°51'20.12"E not specified 

This is not a section 21(c)/(i) water use, but a section 21(g) or (h) water use, 
which would depend on the quality of the discharge. Incorrect description, 
should refer to “Discharging of “clean water” from the ADF into the veld 
(Phase 2)”. Property is incorrect, should be Ptn 4. No volumes specified.   

(c)/(i) Clean water discharge from phase 2 silt dams-west Haverklip 265 IR Ptn 3, 4, 
5 

 26°14'27.41"S 
 28°51'09.51"E not specified 

This is not a section 21(c)/(i) water use, but a section 21(f) or (h) water use, 
which would depend on the quality of the discharge. Incorrect description, 
should refer to “Discharging of “clean water” from the ADF into the Wilge 
River (Phase 2 west)”. Property is incorrect, should be Haverglen. No 
volumes specified.  

(c)/(i) Clean water discharge from ADF clean water dam Haverklip 265 IR Ptn 3   26°14'50.20"S 
 28°51'20.83"E not specified 

This is not a section 21(c)/(i) water use, but a section 21(f) or (h) water use, 
which would depend on the quality of the discharge. Incorrect description, 
should refer to “Discharging of “clean water” from the “Clean water dam” 
at the ADF into the Wilge River”. Property is incorrect, should be Ptn 5. No 
volumes specified.  

(g) Disposal of ash/brine onto the ADF not specified various 1,482,000 t/a 
48 mill m3 Properties are not specified, WUL incorrectly indicates a disposal rate in t/a 

(g) Phase 1 PC dam at ADF not specified various 45,000 m3 cap 
2,680 m2 fp 

Water use is incorrectly described, should refer to “Disposing of waste or 
water containing waste into the Phase 1 PCD at ADF”. Properties are not 
specified. Metrics are incorrect – area of only 2,680 requires depth of 17m 

(g) Phase 2 PC dam at ADF not specified various 45,000 m3 cap 
23,000 m2 fp 

Water use is incorrectly described, should refer to “Disposing of waste or 
water containing waste into the Phase 2 PCD at ADF”. Properties are not 
specified 

(g) Haul road sump not specified various 2,000 m3 cap 
2,900 m2 fp 

Should be in area serviced by dirty water system -  activity has no effect on 
a water resource – not a s21(g) water use. Properties are not specified. 
Haul road possibly the responsibility of Ikhwezi/Delmas Coal, not KiPower 

(g) Temporary ash storage area not specified various 14,000 t cap 
2,920 m2 fp 

Should be in area serviced by dirty water system -  activity has no effect on 
a water resource – not a s21(g) water use. Properties are not specified.  

(g) Sump for Pit H abstraction not specified various 10,000 m3 cap 
4,800 m2 fp 

Ikhwezi Colliery, and not KiPower, is responsible for  this activity.   
Properties are not specified.  

(g) Power Plant construction/temp PC dam  not specified various 10,000 m3 cap 
4,800 m2 fp 

Water use incorrectly described, should be “Disposing of waste or water 
containing waste into Temporary Plant PCD”. Properties not specified 

(g) Plant PC dam  not specified various 120,000 m3 cap 
21,800 m2 fp 

Water use is incorrectly described, should refer to “Disposing of waste or 
water containing waste into the Plant PCD”. Properties are not specified.   

(g) Recycle Pond  not specified various 3,675 m3 cap 
7840 m2 fp 

Water use is incorrectly described, should refer to “Disposing of waste or 
water containing waste into the Recycle Pond”. Properties not specified.   

(g) Sludge Dry Beds at STP not specified various Only Mass 
specified 

Should have been authorised as GA ito sub-reg 3.16(5) of GN655. Water 
use is incorrectly described, should refer to “Disposing of waste or water 
containing waste into the Sludge Dry Beds at the STP”. Properties are not 
specified.  Metrics are incorrect – capacity and footprint size not specified 



REVIEW OF DECISIONS BY THE DWS RELATING TO THE WUL ISSUED TO KIPOWER (PTY) LTD 

AUGUST 2017 © CBSS PAGE 35 

s21 Activity as described in WUL Property listed in WUL Coordinates 
listed in WUL 

Metrics in 
WUL Comments/Notes 

(g) Bed ash silo/hopper not specified various 3,808 m3 cap 
200 m2 fp 

Should be in area serviced by dirty water system -  activity has no effect on 
a water resource – not a s21(g) water use. Properties are not specified.  

(g) Bed ash silo/hopper not specified various 3,808 m3 cap 
200 m2 fp 

Should be in area serviced by dirty water system -  activity has no effect on 
a water resource – not a s21(g) water use. Properties are not specified. 
(Duplicate?) 

(g) Fly ash silo/hopper not specified various 2,560 m3 cap 
140 m2 fp 

Should be in area serviced by dirty water system -  activity has no effect on 
a water resource – not a s21(g) water use. Properties are not specified.  

(g) Fly ash silo/hopper not specified various 2,560 m3 cap 
140 m2 fp 

Should be in area serviced by dirty water system -  activity has no effect on 
a water resource – not a s21(g) water use. Properties are not specified. 
(Duplicate?) 

(g) Coal and sorbent stockpile area not specified various 143,000 t cap 
74,000 m2 fp 

Should be in area serviced by dirty water system -  activity has no effect on 
a water resource – not a s21(g) water use. Properties are not specified.  

(g)  Dust suppression on coal conveyor not specified 
Single 

coordinate 
point 

17,280 m3  

Metrics incorrect – assigns total volume to be used for dust suppression to 
separate activities. Water use is incorrectly described, should refer to total 
volume of dust suppression on all areas, and not just single coordinate 
point. Properties are not specified.   

(g)  Dust suppression on sorbent conveyor not specified 
Single 

coordinate 
point 

17,280 m3  

Metrics incorrect – assigns total volume to be used for dust suppression to 
separate activities. Water use is incorrectly described, should refer to total 
volume of dust suppression on all areas, and not just single coordinate 
point. Properties are not specified.   

(g)  Dust suppression on ash conveyor not specified 
Single 

coordinate 
point 

225,000 m3  
Water use is incorrectly described, should refer to total volume of dust 
suppression on all areas, and not just single coordinate point. Properties 
are not specified.   

(g)  Silt trap on sorbent conveyor not specified 
Single 

coordinate 
point 

17 m3 cap 
64 m2  fp 

Should be in area serviced by dirty water system -  activity has no effect on 
a water resource – not a s21(g) water use. Properties are not specified. 
Same coordinates as for dust suppression on sorbent conveyor.  Metrics 
appear reversed, not correct for a silt trap 

(g)  Silt trap on coal conveyor not specified 
Single 

coordinate 
point 

17 m3 cap 
64 m2  fp 

Should be in area serviced by dirty water system -  activity has no effect on 
a water resource – not a s21(g) water use. Properties are not specified. 
Same coordinates as for dust suppression on coal conveyor. Metrics appear 
reversed, not correct for a silt trap 

(g)  Silt trap on coal conveyor not specified 
Single 

coordinate 
point 

17 m3 cap 
64 m2  fp 

Should be in area serviced by dirty water system -  activity has no effect on 
a water resource – not a s21(g) water use. Properties are not specified. 
Same coordinates as for sorbent conveyor and rail offloading facility 
(s21c/i). Metrics appear reversed, not correct for a silt trap 

(g)  Silt trap on ash conveyor not specified 
Single 

coordinate 
point 

17 m3 cap 
64 m2  fp 

Should be in area serviced by dirty water system -  activity has no effect on 
a water resource – not a s21(g) water use. Properties are not specified. 
Same coordinates as for dust suppression on ash conveyor. Metrics appear 
reversed, not correct for a silt trap 

(g)  Rail offloading sump not specified various 220 m2  fp 
Should be in area serviced by dirty water system -  activity has no effect on 
a water resource – not a s21(g) water use. Properties are not specified. 
Metrics incorrect – only footprint size specified, capacity not indicated 

Aspects highlighted in yellow indicate errors in the WUL; Activities shaded in orange are not the responsibility of KiPower; Activities shaded in purple are not water uses as described in the WUL 
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4 REVIEW OF THE KIPOWER WUL AND RELATED DECISION-MAKING 
 
This Chapter contains an evaluation of the WUL issued to KiPower, as well as of decision-making relating to the 
WUL, to determine if it meets the Review Criteria. 
 
As discussed in Chapter 1, a WUL is an administrative tool that is used by the DWS to regulate the use of water, 
and the decisions to issue the WUL, to include or exclude an activity as a water use as described in the NWA in 
such a WUL, or to include or exclude a compliance requirement in a condition of such a WUL, constitute 
administrative actions that are subject to the provisions of PAJA.  Section 6 of PAJA specifies that an 
administrative action, such as a decision to include an activity as a ‘water use’ in a WUL, or to include a 
compliance specification in a WUL-condition, is reviewable when, amongst others, the administrator who took 
the decision was not authorised to do so by an empowering provision, and/or the action was materially 
influenced by an error of law. 
 
The Criteria for this Review were established in paragraph 1.4 on page 9, and can be summarised as follows: 

 Does the WUL authorise all water uses that are associated with the proposed activities at KiPower and 
that require authorisation by means of a WUL in a legally correct manner? 

 In decision-making regarding the WUL issued to KiPower, were the applicability of other relevant water-
related legislation and regulations considered and appropriately addressed? 

 If the WUL does authorise all or some water uses a legally correct manner, do the conditions in the WUL 
that apply to the correctly authorised water uses contain compliance specifications that can be regarded 
as legal and valid, and are compliance with these specifications measurable? 

 In decision-making regarding the WUL issued to KiPower, were the factors as specified in section 27 of the 
NWA properly considered? 

 Has the responsible authority applied its mind in deciding to issue the WUL, and can the decision to issue 
the WUL be regarded as reasonable and just administrative action? 

 
These review questions are addressed in the paragraphs following. 
 
4.1 DOES THE WUL AUTHORISE WATER USES AT KIPOWER IN A LEGALLY CORRECT MANNER?  
 
The first review question is addressed in this paragraph, to determine if water uses that require authorisation 
by means of a WUL, have been authorised in a legally correct manner. 
 
4.1.1 Does the WUL authorise all the Water Uses that require authorisation by means of a WUL? 
 
The WUL issued on 20 February 2017 to KiPower (copy attached as Annexure “A”) lists sixty-two (62) activities 
as “water uses” taking place on the properties, at the coordinates, and for the metrics as summarised in Table 
7 on page 32.  The “Comments/Notes” column in Table 7 indicates whether the activity described in the WUL 
is actually a water use as described in section 21 of the NWA (considering the identification of water uses as 
described in section 21 of the NWA that take place at KiPower as summarised in Table 4 on page 20), and the 
determination of the type of water use authorisation applicable to each of these water uses (as summarised in 
Table 5 on page 22), as well as whether the description of the activity in the WUL is correct with regard to the 
property, coordinates, metrics (volumes, abstraction or disposal rates, etc.), and any other deficiency.  
 
Table 6 on page 29, contains a summary of the water uses as described in section 21 of the NWA associated 
with proposed activities at KiPower that actually require authorisation by means of a WUL, and indicates that 
there are only twenty (20) such water uses, which are illustrated in Figure 5 on page 30 and Figure 6 on page 
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31, for the northern and southern areas respectively, in Google Earth® images taken during March 2015.  Water 
uses with red labels on these Figures indicate those that are not currently authorised by the WUL issued on 20 
February 2017 to KiPower. 
 
A comparison between Table 7 on page 32 and Table 6 on page 29, indicates that although the WUL issued on 
20 February 2017 to KiPower lists more than double the amount of activities, it does not authorise all the 
relevant water uses that require authorisation by means of a WUL.  Moreover, it lists certain activities that are 
not water uses as described under the NWA, while it fails to use the correct empowering provisions to identify 
water uses.  For example, it has incorrectly identified the discharge of “clean water” as a water use as described 
under section 21(c) and/or (i), without obtaining information to verify the volume or quality of this discharge, 
which implies that it could have been a section 21(f), (g) or (h) water use.  The following are of note in this regard: 

 There are seventeen (17) activities (27% of the activities listed in the WUL) which are not water uses as 
described in section 21 of the NWA. The inclusion of these activities in the KiPower WUL therefore 
constitute an error in law.   

 There are a further twenty-six (26) activities (42% of the activities listed in the WUL), which are water uses 
that are not the responsibility of KiPower, but of Delmas Coal or Ikhwezi Mining.  For example, the 
authorisation of the abstraction of water from Pit H, and the sump at Pit H for this abstraction, are not 
the responsibility of KiPower, but it is a remediation activity under section 19 of the NWA, which is the 
responsibility of Ikhwezi Colliery.  Similarly, the inclusion of a large number of “rehabilitation activities”, 
such as the removal of alien vegetation and farm dams, and the upgrading of bridges and stream 
diversions, are not the responsibility of KiPower, but of Delmas Coal and Ikhwezi Mining.  This appear to 
be an attempted shift of liability for remediation from existing mining companies to a new company that 
is yet to generate any income.  The inclusion of these activities in the KiPower WUL therefore constitute 
an error in law.   

 Of the remaining nineteen (19) activities, eight (8) are either duplications of the same activity, or assigned 
to the incorrect water use, which implies that there are only eleven (11) activities (18% of the activities 
listed in the WUL) that are actually water uses as described in section 21 of the NWA that require 
authorisation under a WUL.   

 
This implies that the following nine (9) water uses that require authorisation by means of a WUL, have not been 
authorised under the WUL issued to KiPower:  

 Section 21(b/g): Storage of water in the “Clean water dam” at the ADF (quality not indicated); 
 Section 21(e): Irrigation of rehabilitated sections of ADF with treated sewage effluent or other wastewater 

(could be GA, volumes not indicated); 
 Section 21(f/h): Discharging of “clean water” from Power Plant – upstream into Wilge River diversion 

(could be GA, volumes and quality not indicated); 
 Section 21(f/h): Discharging of “clean water” from Power Plant – downstream into Wilge River (could be 

GA, volumes and quality not indicated); 
 Section 21(f/h): Discharging of “clean water” from ADF into Wilge River – Phase 2 west (could be GA, 

volumes and quality not indicated); 
 Section 21(f/h): Discharging of “clean water” from “Clean water dam” at ADF into Wilge River (could be 

GA, volumes and quality not indicated); 
 Section 21(g/h): Discharging of “clean water” from ADF into veld – Phase 1 (could be GA, volumes and 

quality not indicated); 
 Section 21(g/h): Discharging of “clean water” from ADF into veld – Phase 2 (could be GA, volumes and 

quality not indicated); and 
 Section 21(c): RD#02: Diversion of the Wilge River (upgrades imply that it is no longer an ELU). 
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Undertaking these water uses without obtaining a valid WUL would constitute a contravention of the NWA.  It 
must be noted that this situation was brought about by the lack of information on water quality and quantity 
associated with some of the activities.  This lead to a situation where it is not possible to determine the correct 
water use as described in section 21 of the NWA that applies to some of the activities, as well as to the fact that 
it is not possible to determine the type of authorisation that is applicable to the water use.   
 
The DWS should therefore have exercised their powers under section 41(2)(a)(i), and requested the necessary 
information relating to the quality and quantity of the water associated with these activities, as it could not have 
made a decision to issue the WUL prior to obtaining this critical information. 
 
4.1.2 Does the WUL properly describe the Properties and Locations where Water Uses will occur? 
 
As water use is legally linked to the property on which it occurs, the description of a water use in a WUL has to 
be legally and technically correct, which implies that the WUL has to contain the legally correct reference to the 
property on which a water use is occurring, as well as the legal ownership of such property; and it has to refer 
to the technically correct designation of the coordinates where the water use can be found. 
 
With regard to the descriptions of the activities in the WUL, the following deficiencies are of note: 
 

 The WUL does not correctly describe the properties on which any of the water uses are occurring, and as 
the person responsible for compliance with the WUL-conditions must be the lawful occupier of the 
property on which the use occurs (refer to the assignment of liabilities under section 19 of the NWA), such 
incorrect references to properties in the WUL is regarded as an error in law, and does not meet the 
specifications in this regard outlined in section 28 of the NWA.  For example: 
o The incorrect legal description is given of all the properties in the WUL:  For example, the properties 

indicated in the WUL as “Haverklip 265 IR portions 5, 25”(sic), is actually two different properties, 
and the correct legal description for these are “Portion 5 of the farm Haverklip 265 IR” and “Portion 
25 of the farm Haverklip 265 IR”.   

o There are no water uses associated with the proposed activities of KiPower occurring on two (2) of 
the properties listed in condition 3 of the WUL, namely the Remaining Extent of the farm 
Enkeldebosch 301 IR and Portion 25 of the farm Haverklip 265 IR.  

o The ownership status of the properties are incorrectly referenced in condition 3 of the WUL, for 
example, the ownership of Portion 5 of the farm Haverklip 265 IR is first indicated as “Ikhwezi 
Investments”, and then as “Delmas Coal”. The correct owner is Ikhwezi Colliery (Pty) Ltd.  In 
addition, the ownership of the Remaining Extent of the farm Haverglen 269 IR is also incorrectly 
indicated as “land transfer to Kuyasa Mining underway”, where it should be BHP Billiton (Pty) Ltd. 

o The properties listed in condition 3 of the WUL is different from the properties listed in some of its 
Appendices. 

o There are no properties indicated for any of the activities listed in Appendix IV, which makes it 
impossible to determine facilities the WUL is referring to as “Bed ash silo/hopper” and “Fly ash 
silo/hopper”, as there are more than one facility referred to by these names. 

o The incorrect property is indicated for a number of activities, including: 
• the “clean water discharge from phase 2 silt dams”, where the coordinates indicate that the 

correct property is Portion 4 of the farm Haverklip 265 IR , and not Portion 3 of the farm 
Haverklip 265 IR; 

• the “clean water discharge from phase 2 silt dams - west”, where the coordinates indicate that 
the correct property is the Remaining Extent of the farm Haverglen 269 IR, and not Portion 3, 
Portion 4, and Portion 5 of the farm Haverklip 265 IR; and 
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• the “clean water discharge from the ASF ‘clean water’ dam”, where the coordinates indicate 
that the correct property is Portion 5 of the farm Haverklip 265 IR , and not Portion 3 of the 
farm Haverklip 265 IR. 

 
 In some instances, the coordinates where the activity occurs are incorrect.  For example,  

o The coordinates for the activity listed as “removal of bridge and access road to Pit H” plots 6 km to 
the south-south-west of Pit H, and are clearly incorrect.  The properties listed for this water use are 
not located where the coordinates indicate the location to be. 

o The coordinates for the discharge of “clean water” from the Plant into the Wilge River (“power 
plant 1”) is incorrect, as the latitude coordinate specified (28°51’11.69”E) is located 200 m to the 
east of the Wilge River.  The correct coordinate should be 28°51’19.65”E. 

 
The activities for which the property information and location determination by means of coordinates are 
incorrect, cannot be regarded as authorised, as section 28 of the WUL specifically indicate that a water use is 
linked to the property on which it occurs. 
 
4.1.3 Are the Metrics and Dimensions of each Water Use properly Described? 
 
It is incontrovertible that, when authorising a water use, it needs to be described with regard to the metrics 
and/or dimensions that are being authorised.  If such metrics and/or dimensions are not included as part of the 
description of the water use, it implies that the authorised water user can, for example, discharge whatever 
quantity or quality they like, or affect however much of a water course they wish to affect by their activities, 
without consequence.   
 
However, in the WUL issued to KiPower, there are no metrics and/or dimensions specified for a number of water 
uses, and for other water uses, the metrics and/or dimensions specified are clearly incorrect: 

 There are no metrics and/or dimensions specified for the following activities: 
o The sludge dry beds, for which a capacity and footprint size should have been specified; 
o The volumes of effluent to be discharged as “clean water”, which should have been calculated 

based on catchment size;  
o The quality of effluent to be discharged as “clean water”, which should have been clearly indicated; 

and 
o The dimensions of all the activities listed as section 21(c) and section 21(i) water uses, should have 

been described with regard to the length, width, height of the structure impeding or diverting the 
flow, or altering the bed, banks, course or characteristics of water courses. 

 The incorrect metrics and/or dimensions are specified for the following activities: 
o the Phase 1 PCD, specifying a capacity of 45,000 m3 on an area of only 2,680 m2, which implies a 

depth of 17 m (equivalent to a building of higher than five stories); 
o the suppression of dust in different areas, where the total volume to be used for all dust 

suppression activities (17,280 m3) was assigned to each individual dust suppression activity; and 
o the unit of measurement specified for the abstraction at Pit H is incorrect, as there is no SI-unit such 

as “m3”, and should have been cubic meters (m3). 
 
This implies that the responsible authority did not consider it to be important to limit the use of water by 
specifying the metrics and/or dimensions that is being licensed for these water uses, and with the issuing of the 
WUL to KiPower, has in fact given blanket approval to undertake these activities without repercussion.  With 
regard to activities that may affect the resource quality, this amounts to the authorisation of pollution, which is 
directly in opposition to the Constitutional requirements discussed in paragraph 1.3 on page 5. 
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4.2 IN DECISION-MAKING REGARDING THE WUL ISSUED TO KIPOWER, WERE THE APPLICABILITY OF OTHER 

RELEVANT WATER-RELATED LAWS AND REGULATIONS CONSIDERED AND APPROPRIATELY ADDRESSED? 

The applicability of relevant regulations under the NWA, as well as the applicability of other legislation to the 
authorisation of water use in terms of a WUL at KiPower, or that could influence conditions of a WUL issued to 
KiPower, are briefly discussed below. 

4.2.1 Applicability of the Requirements of Other Relevant Laws 

The applicability of the National Environmental Management: Waste Act 59 of 2008 (“NEM:WA”) and the Water 
Services Act 108 of 1997 (“WSAct”) to the authorisation of water uses at KiPower can be summarised as follows. 

4.2.1.1 Applicability of the Requirements of the Water Services Act 108 of 1997 (“WSAct”) 

The WSAct defines a water services authority (“WSA”) as “any municipality, including a district or rural… 
responsible for ensuring access to water services”, and such a WSA may subcontract or appoint water services 
providers43 or water services intermediaries 44 to assist them with the provisioning of water services, which is 
defined as both water supply services45 and sanitation services.46  Section 6(2) of the WSAct states that no person 
may use water services from a source other than a water services provider nominated by the WSA having 
jurisdiction in the area in question, without the approval of that WSA.  Section 22 of the WSAct is titled “Approval 
to operate as a water services provider”, and provides that no person may operate as a water services provider 
without the approval of the WSA having jurisdiction in the area in question.   

As indicated in Table 4 on page 20, water is supplied to KiPower for industrial use by RandWater and SamQuartz. 
While it would appear that RandWater and SamQuartz are acting as water services providers in supplying water 
to KiPower, the definition of water supply services clearly indicates that it excludes ‘water for industrial use’, 
which is defined as ‘the use of water for mining, manufacturing, generating electricity, land-based transport, 
construction, or any related purpose’.  This implies that the provision of water for industrial use by RandWater 
and SamQuartz to KiPower is not subject to the provisions of the WSAct.   

Nevertheless, the DWS, in deciding to issue the WUL to KiPower, should have ascertained whether RandWater 
and SamQuartz are in fact authorised in terms of the NWA to provide this water to KiPower, and if they are not, 
whether they have entered into processes to apply for a WUL to abstract such water.  The Record of 
Recommendation only states that this is ‘subject to separate authorisation processes’, and gives no indication 
on what the status of these applications are.  

4.2.1.2 Applicability of the Requirements of the NEM:WA 

All types of substances and materials that has the potential to have a detrimental impact on a water resource 
are included under the definition of ‘waste’47 as contained in section 1 of the NWA, as the NWA does not 
distinguish between different waste types based on their origin or usefulness for the owner, or whether the 

43  “Water Services Provider” is defined as “any person who provides water services to consumers or to another water 
services institution, but does not include a water services intermediary” 

44  “Water Services Intermediary” is defined as “any person who is obliged to provide water services to another in terms of a 
contract where the obligation to provide water services is incidental to the main object of that contract.” 

45  “water supply services” is defined as “the abstraction, conveyance, treatment and distribution of potable water, water 
intended to be converted to potable water or water for commercial use but not water for industrial use” 

46  “sanitation services” is defined as “the collection, removal, disposal or purification of human excreta, domestic 
wastewater, sewage and effluent resulting from the use of water for commercial purposes” 

47  The NWA defines “waste” to include “any solid material or material that is suspended, dissolved or transported in water 
(including sediment) and which is spilled or deposited on land or into a water resource in such volume, composition or 
manner as to cause, or to be reasonably likely to cause, the water resource to be polluted.” 
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substance is actually “thrown-away” or not.  The NEM:WA48 definition of waste49 (as amended)50 is however 
limited to materials and substances that are no longer of use for the current owner, and thus excludes raw 
material and products, which would be included under the NWA-definition of waste.   
 

There is thus an overlap between the authorisation requirements for waste-related activities and facilities that 
are described as ‘water uses’ under section 21(g) of the NWA (requiring authorisation by means of a WUL), and 
the authorisation requirements for activities that are identified as “Waste Management Activities” in terms of 
Regulations51,52 made since 2009 under the NEM:WA, which require authorisation by means of a Waste 
Management Licence (“WML”).53   
 

There are arrangements contained in both these laws54 that aim to address the overlap between them so as to 
prevent duplication in authorisation requirements.  These arrangements are aimed at addressing the objectives 
of co-operative governance, as provided for under section 41(1) of the Constitution, which states that “All 
spheres of government and all organs of state within each sphere must … (g) exercise their powers and perform 
their duties in a manner that does not encroach on the geographical, functional, or institutional integrity of 
government in another sphere; and (h) co-operate with one another in mutual trust and good faith by … (iv) 
coordinating their actions and legislation with one another; … .” 
 

In this respect, the DWS should have considered the WML issued in terms of the NEM:WA to the ADF, and made 
a determination as to why it is necessary to duplicate the regulatory obligations for the ADF. 
 

4.2.2 Applicability of Requirements of Relevant Regulations under the NWA 
 

The following Regulations promulgated Regulations promulgated under the NWA should be considered relevant 
in making decisions regarding WULs: 

                                                            
48  National Environmental Management Laws Amendment Act 25 of 2014 (“NEMLAA”), section 19 
49  The NEM:WA Amendment Act defines “waste” to mean “(a) any substance, material or object, that is unwanted, rejected, 

abandoned, discarded or disposed of, or that is intended or required to be discarded or disposed of, by the holder of that 
substance, material or object, whether or not such substance, material or object can be re-used, recycled or recovered and 
includes all wastes as defined in Schedule 3 to this Act; or (b) any other substance, material or object that is not included in 
Schedule 3 that may be defined as a waste by the Minister by notice in the Gazette” 

50  National Environmental Management: Waste Amendment Act 26 of 2014 (“NEM:WA Amendment Act”) 
51  Activities requiring a WML were originally Listed in GN 718, published in GG 32368 of 3 July 2009, which has subsequently 

been repealed, and replaced with GN 921, published in GG 37083 of 29 November 2013, which has been amended by GN 
332 in GG 37604 of 2 May 2014 to remove the rehabilitation of contaminated land from the list of waste management 
activities.   

52  Additional activities requiring a WML were listed in GN R 633, published in GG 39020 of 24 July 2015 to provide for the 
establishment or reclamation of residue stockpiles or deposits resulting from activities which require a prospecting right or 
mining permit in terms of the MPRDA to the list of waste management activities under Category A, activity (15). 

53  Prior to 2009, some of these waste management activities required authorisation under the EIA-Regulations, promulgated 
under the NEMA. 

54  Section 44(1) of the NEM:WA specify that “(1) For the purposes of issuing a licence for a waste management activity, the 
licensing authority must as far practicable in the circumstances co-ordinate or consolidate the application and decision-
making processes in this Chapter with the decision-making process in Chapter 5 of the NEMA and other legislation 
administered by other organs of state, without whose authorisation or approval or consent the activity may not commence, 
or be undertaken or conducted.”  

 Section 44(2) of the NEM:WA makes provision for the issuing of integrated or consolidated licenses for the purposes of 
achieving coordination.  Furthermore, in terms of section 74, a person may apply for exemption from the application of a 
provision of the NEM:WA, and in terms of section 76, the Minister may grant, or refuse to grant, such an exemption. 

 Similarly, section 22(3) of the NWA provides that “A responsible authority may dispense with the requirement for a licence 
for water use if it is satisfied that the purpose of this Act will be met by the grant of a licence, permit or other authorisation 
under any other law.”  
Section 22(4) of the NWA indicates that, in the interest of cooperative governance, a responsible authority may promote 
arrangements with other organs of state to combine their respective licence requirements into a single licence 
requirement. 
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4.2.2.1 GN R.139: Dam Safety Regulations 
 

Dam Safety Regulations55 have been promulgated under Chapter 5 of the NWA, and dams with a maximum wall 
height that exceeds 5.0 m and with a storage capacity of more than 50,000 m3, or any other dam declared as a 
dam with a safety risk, are subject to these Regulations.  Although the authorisation of water use under Chapter 
4 of the NWA is unrelated to the requirements relating to Dam Safety under Chapter 5 of the NWA, cognisance 
must be given to aspects relating to these Dam Safety Regulations when making decisions regarding a WUL.  The 
Ash Disposal Facility falls within the ambit of the definition of a dam with a safety risk.  No indication could be 
found in the IWULA, the WUL, or the Record of Recommendation provided by the DWS that dam safety aspects 
were considered when decisions were taken relating to the WUL for the proposed activities at KiPower. 
 

4.2.2.2 GN R.704: Regulations on the Use of water for Mining and Related Activities aimed at the 
Protection of Water Resources 

 

Section 22(2)(c) of the NWA provides that a person who uses water for the purposes of discharge or disposal of 
waste or water containing waste (as described in section 21(f), (g), (h), or (j)), must comply with any applicable 
waste standards or management practices prescribed in regulations made under section 26(1)(h) and (i), unless 
the conditions of the relevant water use authorisation provides otherwise.  This implies that, unless the 
conditions of a WUL specifically provide exemption from such regulations, these regulations apply to a person 
who uses water for the purposes of discharge or disposal of waste or water containing waste. 
 

Regulations have been promulgated in GN R.70456 terms of section 26(1)(b)(g) and (i) of the NWA, which specify 
reasonable measures that needs to be complied with to protect water resources from the impacts of mining and 
related activities.  The following definitions in sub-regulation 1 of the Schedule to GN R.704 are of relevance: 

 “activity” is defined as to mean “… (b) the operation and the use of mineral loading and off-loading zones, 
transport facilities and mineral storage yards, whether situated at the mine or not, (i) in which any 
substance is stockpiled, stored, accumulated or transported for use in such process”; and  

  “dirty area” is defined to mean “any area at a mine or activity which causes, has caused or is likely to 
cause pollution of a water resource”.  

 

Table 8 on page 43 onward contains an evaluation of the applicability of the requirements of GN R.704 to the 
proposed activities at KiPower.  This evaluation indicated that both the Power Plant and the ADF are located 
within a horizontal distance of 100 m from a water course, which does not comply with the specifications of sub-
regulations 4(a), and 4(b) 6(d) of GN R.704.  The design of the Recycle Pond appear such that exemption from 
sub-regulation 7(f) is also required.  For a number of other sub-regulations, the information available was 
insufficient to determine if the requirements of GN R.704 are being met, or if exemption is required.  
 

In accordance with sub-regulation 3 of GN R.704, application can be made for an exemption from the 
requirements of sub-regulations 4 – 8, 10 or 11, subject to such conditions as the Minister may determine.  Such 
an application for exemption from the requirements of GN R.704 should be made in terms of section 22(2)(c) of 
the NWA, and should submitted together with a IWULA.  If exemption from these regulations has been granted, 
it should be clearly indicated in the WUL conditions.   
 

However, the IWULA submitted to the DWS did not contain such an application for exemption from GN R.704.57  
More importantly, the WUL issued on 20 February 2017 to KiPower, contains no reference to any exemptions 
from the requirements of GN R.704.  
                                                            
55  GN R.139 in GG 35062 of 24 February 2012: Regulations regarding the Safety of Dams in terms of s123(1) of the NWA 
56  GN R.704 published in GG20119 of 4 June 1999: Regulations in terms of section 26 of the NWA on the Use of Water for 

Mining and Related Activities aimed at the Protection of Water Resources  
57  The IWULA refers to GN R.704 on page 6 as a “guideline”, and did not deem it applicable to the proposed KiPower 

activities.  This is an error in law. 
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TA BL E  8:  REQ UI REMEN TS OF  GN R.704 IN  REL A TI ON TO PROPOS ED ACTI VI T I ES  A T  K IPOWER  
GN 
R.704 Requirement in Sub-regulation Applicability to Proposed Activities at KiPower  Exemption Required? 

4(a) 

No person in control of a mine or activity may locate or place any residue deposit, dam, 
reservoir, together with any associated structure or other facility within the 1:100 year 
flood-line or within a horizontal distance of 100 m from any watercourse or estuary, 
borehole or well, or on water-logged ground, or on ground likely to become water-
logged, undermined, unstable or cracked; 

Ash conveyor, access road and service bridge between the 
Plant and the ADF, and upgrading of RD#01, are within the 
1:100 year floodline.  The Plant and ADF are both located 
within a horizontal distance of 100 m from a water course.  
Exemption from this sub-regulation is therefore required. 

EXEMPTION REQUIRED 

4(b) 

No person in control of a mine or activity may (except in the case of sand-winning) 
carry on any underground or opencast mining, prospecting or any other operation or 
activity under or within the 1:50 year flood-line or within a horizontal distance of 100 
metres from any watercourse or estuary, whichever is the greatest; 

The Plant and ADF are both located within a horizontal 
distance of 100 m from a water course.  Exemption from this 
sub-regulation is therefore required. 

EXEMPTION REQUIRED 

4(c) 

No person in control of a mine or activity … may place or dispose of any residue or 
substance which causes or is likely to cause pollution of a water resource in the 
workings of any underground or opencast mine excavation, prospecting diggings, pit, 
or any other excavation. 

KiPower will not undertake underground or opencast mine 
excavations, prospecting diggings, pit, or any other 
excavation. 

Not applicable. 

5 

No person in control of a mine or activity may use any residue or substance which 
causes or is likely to cause pollution of a water resource for the construction of any 
dam or other impoundment or embankment, road or railway, or for any other purpose 
which is likely to cause pollution of a water resource. 

No information contained in the IWULA with regard to the 
sources of construction material.  The WUL refers vaguely to 
“construction material with pollution generating potential” 
(App III, cond. 1.6) in relation to section 21(c) and (i) water use 

ADDITIONAL INFORMATION  
REQUIRED 

6(a) Every person in control of a mine or activity must confine any unpolluted water to a 
clean water system, away from any dirty area The WUL refer to the storage and disposal of “clean water” on 

a number of occasions, but there is no evidence in the IWULA 
that this water will be ‘uncontaminated’ under all 
circumstances, including poor site management 

ADDITIONAL INFORMATION  
REQUIRED 

6(b) 
Every person in control of a mine or activity must design, construct, maintain and 
operate any clean water system at the mine so that it is not likely to spill into any dirty 
water system more than once in 50 years 

ADDITIONAL INFORMATION  
REQUIRED 

6(c) Every person in control of a mine or activity must collect the water arising within any 
dirty area, including water seeping from mining operations, into a dirty water system 

There is no indication in the IWULA how the volumes of water 
to be arising from dirty areas have been determined  

ADDITIONAL INFORMATION  
REQUIRED 

6(d) 
Every person in control of a mine or activity must design, construct, maintain and 
operate any dirty water system at the mine so that it is not likely to spill into any clean 
water system more than once in 50 years. 

There is no indication in the IWULA how the volumes of water 
to be arising from dirty areas have been determined  

ADDITIONAL INFORMATION  
REQUIRED 

6(e) 

Every person in control of a mine or activity must design, construct, maintain and 
operate any dam or tailings dam that forms part of a dirty water system to have a 
minimum freeboard of 0,8 m above full supply level, unless otherwise specified for Dam 
Safety purposes 

The IWULA indicates that all facilities that form part of the 
dirty water system have been designed to have a 0.8 m 
freeboard above full supply level.  

Not applicable.  However, 
refer to condition 2.6 in 
Appendix V of the WUL, 
which contradicts this 

6(f) 

Every person in control of a mine or activity must design, construct and maintain all 
water systems in such a manner as to guarantee the serviceability of such conveyances 
for flows up to and including those arising as a result of the maximum flood with an 
average period of recurrence of once in 50 years. 

No information contained in the IWULA or the WUL that 
addresses the serviceability of conveyances for flows up to the 
1 in 50 year flood event 

ADDITIONAL INFORMATION  
REQUIRED 

7(a) 
Every person in control of a mine or activity must take reasonable measures to prevent 
water containing waste or any substance which is likely to cause pollution of a water 
resource from entering any water resource, either by natural flow or seepage 

The WUL refer to the disposal of “clean water” into streams 
and the veld, but there is no evidence in the IWULA that this 
water will be ‘uncontaminated’ under all circumstances 

ADDITIONAL INFORMATION  
REQUIRED 
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GN 
R.704 Requirement in Sub-regulation Applicability to Proposed Activities at KiPower  Exemption Required? 

7(a) 
Every person in control of a mine or activity must retain or collect such substance or 
water containing waste for use, re-use, evaporation or for purification and disposal in 
terms of the NWA 

Not all wastewater and contaminated run-off are authorised 
in the WUL, for example the activity of irrigation of lawns and 
gardens.   

ADDITIONAL INFORMATION  
REQUIRED 

7(b) 

Every person in control of a mine or activity must design, modify, locate, construct and 
maintain all water systems, including residue deposits so as to prevent the pollution of 
water resources through the operation or use thereof, and to restrict the possibility of 
damage to the riparian or in-stream habitat through erosion or sedimentation, etc. 

The WUL refer to the storage and disposal of “clean water” on 
a number of occasions, but there is no evidence in the IWULA 
that this water will be ‘uncontaminated’ under all 
circumstances, including poor site management 

ADDITIONAL INFORMATION  
REQUIRED 

7(c) 

Every person in control of a mine or activity must take reasonable measures to cause 
effective measures to be taken to minimise the flow of any surface water or floodwater 
into mine workings, opencast workings, other workings or subterranean caverns, 
through cracked or fissured formations, subsidised ground, sinkholes, outcrop 
excavations, adits, entrances or any other openings  

The potential risk of subsidence resulting from historic mining 
activities have been discussed in the IWULA (page 17), but the 
WUL did not specify any measures to be taken to prevent the 
effects of subsidence on the KiPower infrastructure or on 
water resources. 

ADDITIONAL INFORMATION  
REQUIRED 

7(d) 

Every person in control of a mine or activity must take reasonable measures to design, 
modify, construct, maintain and use any dam or any residue deposit or stockpile used 
for the storage or disposal of mineral tailings, slimes, ash or other hydraulic 
transported substances, so that the water or waste there-in, or falling therein, will not 
result in the failure thereof or impair their stability  

No information contained in the IWULA or the WUL that 
addresses the stability of the ADF 

ADDITIONAL INFORMATION  
REQUIRED 

7(e) 

Every person in control of a mine or activity must take reasonable measures to prevent 
the erosion or leaching of materials from any residue deposit or stockpile from any 
area and contain materials or substances so eroded or leached in such area by 
providing suitable barrier dams, evaporation dams or any other effective measures to 
prevent this material or substance from entering and polluting water resources 

Not applicable Not applicable. 

7(f) Every person in control of a mine or activity must take reasonable measures to ensure 
that water used in any process at the mine is recycled as far as practicable, and 

The water balance do not account for all water used, such as 
the irrigation of lawns and gardens, and it can therefore not 
be determined if all water is being recycled as far as possible. 

ADDITIONAL INFORMATION  
REQUIRED 

7(f) 

Every person in control of a mine or activity must take reasonable measures to ensure 
that any facility, sump, pumping installation, catchment dam or other impoundment 
used for recycling water is of adequate design and capacity to prevent the spillage, 
seepage or release of water containing waste at any time 

Par 4.1.6 in the IWULA indicates that the Recycle Pond is 
designed to spill if rainfall events exceeds the 1 in 50 year 
flood event.  Exemption from this sub-regulation is therefore 
required. 

EXEMPTION REQUIRED 

7(h) 
Every person in control of a mine or activity must take reasonable measures to cause all 
domestic waste, including wash water, which cannot be disposed in a municipal sewage 
system, to be disposed of under an authorisation under the NWA 

Sewage is disposed to STP (IWULA page 33), and domestic 
waste is disposed to municipal landfill (IWULA page 34) Not applicable.   

8(a) 

Every person in control of a mine or activity must cause any impoundment or dam 
containing poisonous, toxic or injurious substances to be effectively fenced of so as to 
restrict access, and must erect warning signs at prominent locations so as to warn 
persons of the hazardous content 

No reference in IWULA to fencing around Plant or ADF or any 
of the PCDs   

ADDITIONAL INFORMATION  
REQUIRED 

8(b) 

Every person in control of a mine or activity must ensure access control in any area used 
for the stockpiling or disposal of any residue or substance which causes, has caused or is 
likely to cause pollution of a water resource so as to protect any measures taken in 
terms of these regulations 

No reference in IWULA to access control measures around 
Plant or ADF or any of the PCDs   

ADDITIONAL INFORMATION  
REQUIRED 
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4.3 DO THE WUL CONDITIONS CONTAIN LEGALLY VALID AND MEASURABLE COMPLIANCE SPECIFICATIONS? 
 
As discussed above, none of the activities listed in the WUL that was issued to KiPower on 20 February 2017 are 
correctly authorised as water uses.  Some activities listed in the WUL are not ‘water uses’ as described in section 
21 of the NWA, or are water uses that are not the responsibility of KiPower (refer to Table 4 on page 20).  In 
addition, for a number of activities, there are no properties or coordinates specified, or the incorrect property 
or coordinates are specified, which implies that these activities are not actually authorised by the WUL.  
 
Consequently, WUL-conditions that relate to these activities that are not legally described as water uses, or that 
are water uses that are not the responsibility of KiPower, or that are incorrectly described water uses, cannot 
be regarded as legally valid, and compliance with the conditions linked to these water uses cannot be measured, 
as compliance against unlawful requirements cannot be determined.  Since none of the water uses listed in the 
WUL have been correctly authorised, this means that none of the WUL-conditions can be regarded as legally 
valid, and none of the WUL-conditions can therefore be regarded as measureable.   
 
It was however decided to nevertheless evaluate the WUL-conditions, and to determine if they contain 
compliance specifications, and if they do, to determine whether such compliance specifications can be regarded 
as legal and valid, and whether compliance with any legal and valid specifications can be measured. These 
aspects are discussed in the next paragraphs. 
 
4.3.1 Do the WUL-conditions contain Compliance Specifications that can be regarded as legal and 

valid under the NWA, and in accordance with PAJA-requirements? 
 
The WUL that was issued to KiPower on 20 February 2017 (copy attached as Annexure “A”) consists of a main 
section and four (4) appendices, with a total of 149 apparent conditions, and each condition was firstly evaluated 
to determine if it contains one or more compliance specification.  
 
A total of 227 evaluations were conducted on these 149 conditions, which indicated that:  

 Five (5) WUL-conditions contain no compliance specifications, and are only statements, for example: “This 
License does not imply any guarantee that the said quantities and qualities of water will be available at 
present or at any time in the future” (Appendix II, condition 3).   

 There are therefore 144 conditions in the WUL that could be further evaluated, of which eighteen (18) 
conditions were identified that contain numbering,58 spelling, language, or similar clerical errors.59  These 
were included in the evaluation, where the compliance specification could be established notwithstanding 
the errors. 

 A total of 204 compliance specifications were identified in these 144 conditions, as some conditions 
contain more than one compliance specification, for example: “The Licensee shall conduct an annual 
internal audit on compliance with the conditions of the licence.  A report on the audit shall be submitted 
to the Regional Head within one month of the finalisation of the report…” (Appendix I, condition 11).   

 Of these 204 compliance specifications, 41 specifications are duplications of each other (some 
specifications are repeated up to four times), while 24 specifications contradict each other.  To avoid the 
duplications of findings, the 65 duplicated or contradictory requirements were not considered for further 
evaluation. 

                                                            
58  Numbering errors include the incorrect numbering of the last Appendix, which should have been numbered “IV” instead 

“V”, the duplication of conditions numbered “1.1” in both Appendix III and Appendix V, as well as the omission of numbers 
under condition 8 in Appendix III. 

59  In instances where spelling or language errors were obvious, and where it was the only issue with the condition, such 
spelling or language errors are regarded as clerical mistakes, and these conditions were further evaluated. 
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The outcome of this evaluation can be illustrated as follows: 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

F I G URE 7:  GRA PHI C AL  REPRES EN TATI ON OF THE  EVA LUA TI ON OF  THE  KIPOWER WUL 
 
4.3.2 Does the WUL-conditions contain Specifications against which Compliance can be Measured? 
 
Following the elimination of these 65 duplications and contradictions, each of the remaining 139 unique 
compliance specifications was then further evaluated to establish whether they can be regarded as legal and 
valid under the NWA, and in accordance with PAJA-requirements for just administrative action, i.e.:   
• Are they legally correct, and based on the correct empowering provision? 
• Are they applicable to the site-specific situation at KiPower? 
• Are they technically sound and scientifically correct? 
• Are they comprehensible and clear? 
• Are they reasonable? 
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TA BL E  9:  WUL-C ON DIT I ONS  THA T  C A N B E  REG ARDED A S  L EGA L  A N D VA L ID  UN DER THE NWA,  AN D I N  A CC ORDAN C E WI TH PAJA 

App Cond WUL condition text Compliance Specification 
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WUL 1 
Licensee: Kipower (Pty) Ltd: 600 mW Coal-Fired 
Power Plant; Postal Address: Private Bag X7250 
Witbank, 1035 

Name and Address as indicated Y Y Y Y Y Y Valid requirement, against which 
compliance can be measured. NOTE 01 

WUL 4 

Licence and Review Period: Valid for a period of 
twenty (20) years from the date of issuance and it 
may be reviewed at intervals of not more than five 
(5) years from the date of issuance. 

Licence and Review Period 
 Y Y Y Y Y Y Valid requirement, against which 

compliance can be measured. NOTE 02 

I 3. 
The Licensee must immediately inform the 
Department of any change of name, address, 
premises and/or legal status. 

must inform the Department of any 
change of name, address, premises 
and/or legal status. 

Y Y Y Y Y Y Valid requirement, against which 
compliance can be measured. NOTE 03 

I 4. 

If the property/ies in respect of which this licence 
is issued is subdivided or consolidated, the 
Licensee must provide full details of all changes in 
respect of the properties to the Provincial Head 
within 60 days of the said change taking place. 

… Licensee must provide full details of all 
changes in respect of the properties to 
the Provincial Head within 60 days of the 
said change taking place. 

Y Y Y Y Y Y Valid requirement, against which 
compliance can be measured. NOTE 04 

I 5. 

If a Water User Association is established in the 
area to manage the resource, membership of the 
licensee to this Association is compulsory.  Rules, 
regulations and water management stipulation of 
such association must be adhered to. 

If a Water User Association is established 
in the area to manage the resource, 
membership of the licensee to this 
Association is compulsory.   

Y Y Y Y Y Y Valid requirement, against which 
compliance can be measured. NOTE 05 

I 11. 

The Licensee shall conduct an annual internal 
audit on compliance with the conditions of licence.  
A report on the audit shall be submitted to the 
Regional Head within one month of the finalisation 
of the audit. 

The Licensee shall conduct an annual 
internal audit on compliance with the 
conditions of licence. 

Y Y Y Y Y Y Valid requirement, against which 
compliance can be measured. NOTE 06 

A report on the audit shall be submitted 
to the Regional Head within one month of 
finalisation  

Y Y Y Y Y Y Valid requirement, against which 
compliance can be measured. NOTE 07 

I 12. 

The Licensee shall appoint an independent 
external auditor to conduct an annual audit on 
compliance with the conditions of this license.   
The first audit must be conducted within three 
months of issuance date of this licence and report 
on the audit shall be submitted to the Provincial 
Head within one month of finalisation of the 
report. 

appoint an independent external auditor 
to conduct an annual audit on compliance 
with the conditions of this license. 

Y Y Y Y Y Y Valid requirement, against which 
compliance can be measured. NOTE 08 

The first audit must be conducted within 
three months of issuance date of this 
licence and 

Y Y Y Y Y Y Valid requirement, against which 
compliance can be measured. NOTE 09 

report on the audit shall be submitted to 
the Provincial Head within one month of 
finalisation. 

Y Y Y Y Y Y Valid requirement, against which 
compliance can be measured. NOTE 10 
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App Cond WUL condition text Compliance Specification 
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I 14. 

The Licensee shall establish and implement a 
continual process of raising awareness amongst 
itself, its workers and stakeholders with respect to 
WC&DM Initiatives. 

establish and implement a continual 
process of raising awareness amongst 
itself, its workers and stakeholders with 
respect to WC&DM Initiatives. 

Y Y Y Y Y Y Valid requirement, against which 
compliance can be measured. NOTE 11 

II 6. 

All water taken from the resource shall be 
measured as follows: 
6.1. The daily quantity of water taken must be 
metered or gauged and the total recorded at the 
last day of each month;  
6.2. The Licensee shall keep record of all water 
taken and a copy of the records shall be forwarded 
to the Regional Head on or before 25 January and 
25 July of each year. 

6.1. daily quantity of water taken must be 
metered and total recorded at the last 
day of each month; 

Y Y Y Y Y Y Valid requirement, against which 
compliance can be measured. NOTE 12 

6.2. The Licensee shall keep record of all 
water taken Y Y Y Y Y Y Valid requirement, against which 

compliance can be measured. NOTE 13 

and a copy of the records shall be 
forwarded to the Regional Head on or 
before 25 January and 25 July of each 
year. 

Y Y Y Y Y Y Valid requirement, against which 
compliance can be measured. NOTE 14 

II 11. 

The Licensee shall ensure that all measuring 
devices are properly maintained and in good 
working order and must be easily accessible.  This 
shall include a programme of checking, calibration, 
and/ or renewal of measuring devices. 

ensure that all measuring devices are 
properly maintained and in good working 
order and must be easily accessible. 

Y Y Y Y Y Y Valid requirement, against which 
compliance can be measured. NOTE 15 

This shall include a programme of 
checking, calibration, and/ or renewal of 
measuring devices. 

Y Y Y Y Y Y Valid requirement, against which 
compliance can be measured. NOTE 16 

III 1.3. 

The conditions of the authorisation shall be 
brought to the attention of all persons 
(employees, sub-consultants, contractors etc.) 
associated with the undertaking of these activities 
and the Licensee must take such measures that 
are necessary to bind such persons to the 
conditions of this licence. 

The conditions of the authorisation shall 
be brought to the attention of all persons 
(employees, sub-consultants, contractors 
etc.) associated with the undertaking of 
these activities and Licensee must take 
such measures that are necessary to bind 
such persons to the conditions of this 
licence. 

Y Y Y Y Y Y Valid requirement, against which 
compliance can be measured. NOTE 17 

III 1.10. 

Construction activities shall start up-stream and 
proceed into a down-stream direction, so that the 
recovery processes can start immediately, without 
further disturbance from upstream construction 
works. 

Construction activities shall start up-
stream and proceed into a down-stream 
direction,  

Y Y Y Y Y Y Valid requirement, against which 
compliance can be measured. NOTE 18 

III 1.11. 
Construction activities must be scheduled to take 
place during the dry seasons when flows are 
lowest. 

Construction activities scheduled to take 
place during the dry seasons when flows 
are lowest. 

Y Y Y Y Y Y Valid requirement, against which 
compliance can be measured. NOTE 19 
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App Cond WUL condition text Compliance Specification 
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III 1.12. 
The natural migration of aquatic biota and 
upstream movement of fish must not be 
disturbed. 

natural migration of aquatic biota and 
upstream movement of fish must not be 
disturbed. 

Y Y Y Y Y Y Valid requirement, against which 
compliance can be measured. NOTE 20 

III 5.4. 

Any material removed from the in stream or 
riparian habitat, may not be stored within the 
riparian zone, and may not be stored in such a way 
that will cause damming of water or wash-away. 

Any material removed from the in stream 
or riparian habitat, may not be stored 
within the riparian zone, and may not be 
stored in such a way that will cause 
damming of water or wash-away. 

Y Y Y Y Y Y Valid requirement, against which 
compliance can be measured. NOTE 21 

III 5.9. 

Riparian vegetation, including dead trees, may not 
be removed from the area.  In particular, snags 
(fallen trees and branches) in the river must be 
protected (i.e. not collected for firewood etc). 

Riparian vegetation, including dead trees, 
may not be removed from the area.   Y Y Y Y Y Y Valid requirement, against which 

compliance can be measured. NOTE 22 

III 6.1. 

All disturbed areas must be re-vegetated with an 
indigenous seed mix in consultation with an 
indigenous plant expert, ensuring that during 
rehabilitation only indigenous shrubs, trees, and 
grasses are used in restoring the biodiversity. 

All disturbed areas must be re-vegetated 
with an indigenous seed mix in 
consultation with an indigenous plant 
expert, ensuring that during rehabilitation 
only indigenous shrubs, trees, and grasses 
are used in restoring the biodiversity. 

Y Y Y Y Y Y Valid requirement, against which 
compliance can be measured. NOTE 23 

III 7.1. Flood lines shall be clearly indicated on the layout 
plans. 

Flood lines shall be clearly indicated on 
the layout plans. Y Y Y Y Y Y Valid requirement, against which 

compliance can be measured. NOTE 24 

V 2.5. 
The Licensee shall as well submit a set of as-built 
drawings to the Provincial Head after the 
completion all facilities in Table 4. 

.. submit a set of as-built drawings to the 
Provincial Head after the completion all 
facilities in Table 4. 

Y Y Y Y Y Y Valid requirement, against which 
compliance can be measured. NOTE 25 

V 2.7. 
The Licensee must use acknowledged methods for 
sampling and the date, time, and sampler must be 
indicated for each sample. 

The Licensee must use acknowledged 
methods for sampling ... Y Y Y Y Y Y Valid requirement, against which 

compliance can be measured. NOTE 26 

... and the date, time, and sampler must 
be indicated for each sample. Y Y Y Y Y Y Valid requirement, against which 

compliance can be measured. NOTE 27 

V 6.2. 
Access to the waste water management facilities 
must be limited to authorised employees of the 
Licensee and their Contractors only. 

Access to waste water facilities must be 
limited to authorised employees of the 
Licensee and their Contractors only. 

Y Y Y Y Y Y Valid requirement, against which 
compliance can be measured. NOTE 28 

V 6.3. 

Notices prohibiting unauthorised persons from 
entering the controlled access areas as well as 
internationally acceptable signs indicating the risks 
involved in case of an unauthorised entry must be 
displayed along the boundary fence of these areas. 

Notices prohibiting unauthorised persons 
from entering the controlled access areas 
as well as internationally acceptable signs 
… must be displayed along the boundary 
fence of these areas. 

Y Y Y Y Y Y Valid requirement, against which 
compliance can be measured. NOTE 29 
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App Cond WUL condition text Compliance Specification 
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V 7.1. 

Accurate and up-to-date records shall be kept of 
all system malfunctions resulting in non-
compliance with the requirements of this licence.  
The records shall be available for inspection by the 
Provincial Head upon request.   Such malfunctions 
shall be tabulated under the following headings 
with a full explanation of all the contributory 
circumstances: 
7.1.1. Operating errors 
7.1.2. Mechanical failures (including design, 
installation or maintenance) 
7.1.3. Environmental factors (e.g. flood) 
7.1.4. Loss of supply services (e.g. power failure) 
and 
7.1.5. Other causes. 

Accurate and up-to-date records shall be 
kept of all system malfunctions resulting 
in non-compliance with the requirements 
of this licence.  The records shall be 
available for inspection by the Provincial 
Head upon request.    

Y Y Y Y Y Y 

Valid requirement, against which 
compliance can be measured, bu 
only for those conditions which 
contain compliance 
specifications. 

NOTE 30 

V 9.1 

The Licensee must update an Integrated Water 
and Waste Management Plan (IWWMP), which 
must together with the Rehabilitation Strategy and 
Implementation Programme (RSIP), be submitted 
to the Provincial Head for approval within one (1) 
year from the date of issuance of this licence. 

Licensee must update an IWWMP, which 
must ... be submitted to the Provincial 
Head for approval within one (1) year 
from the date of issuance of this licence. 

Y Y Y Y Y Y Valid requirement, against which 
compliance can be measured. NOTE 31 

V 9.3 

The Licensee must, at least 180 days prior to the 
intended closure of any facility, or any portion 
thereof, notify the Provincial Head of such 
intention and submit any final amendments to the 
IWWMP and RSIP as well as a final Closure Plan, 
for approval. 

Licensee must, at least 180 days prior to 
the intended closure of any facility, or any 
portion thereof, notify the Provincial 
Head of such intention & submit any final 
amendments to the IWWMP ... as well as 
a final Closure Plan. 

Y Y Y Y Y Y Valid requirement, against which 
compliance can be measured. NOTE 32 

V 10.4 

The HDPE liners to be used in the barrier systems 
must comply with the relevant SANS and or SABS 
standard specifications, the construction drawings 
must specify these details. 

The HDPE liners to be used in the barrier 
systems must comply with the relevant 
SANS and or SABS standard specifications, 
the construction drawings must specify 
these details. 

Y Y Y Y Y Y Valid requirement, against which 
compliance can be measured. NOTE 33 
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On the basis of this evaluation, it was established that there are only 33 compliance specifications (16% of the 
total number of compliance specifications) contained in the WUL-conditions that can be regarded as legal and 
valid under the NWA, and in accordance with PAJA, as listed in Table 9 on page 47.  However, it must be noted 
that these 33 compliance specifications relate to water uses that are not authorised in a legally correct manner 
(see paragraph 4.1 on page 36), and can thus not actually be regarded as legal and valid under the NWA, and in 
accordance with PAJA-requirements for just administrative action, as compliance against unlawful specifications 
cannot be determined. 
 
This evaluation further indicated that 106 (52%) of the compliance specifications contained in WUL-conditions 
could not be regarded as legal and valid under the NWA, and in accordance with PAJA-requirements for just 
administrative action. 
 
Annexure “C” contains a list of the conditions and compliance specifications which could not be regarded as 
legal and valid under the NWA, and in accordance with PAJA, as well as a list of the duplications, contradictions, 
and clerical errors, and is structured as follows: 

 The first two columns indicate the number of the condition as it appears in the WUL; 
 The 3rd column contains the compliance specification as described in the WUL; 
 The next five columns indicate the reason why a compliance specification as contained in a WUL-condition 

is not regarded as legal and valid under the NWA, and in accordance with PAJA, as follows: 
o Legal: Compliance specifications are materially influenced by an error of law, in that they are legally 

incorrect, or based on the incorrect empowering provision; 
o Site-specific: Compliance specifications are not applicable to the site-specific situation at KiPower;  
o Technical/Science: Compliance specifications are technically deficient or scientifically incorrect;  
o Comprehensible: Compliance specifications are incomprehensible or vague; and 
o Reasonable: Compliance specifications are considered to be not reasonable. 

 The next column contains comments regarding the applicability of the compliance specification as 
contained in the WUL-condition in accordance with the NWA- and PAJA-requirements; and 

 The last two columns contain an unique alpha-numeric reference number (“AC” refer to specifications 
that cannot be used as Applicable for determining Compliance, “D” refer to specifications that are 
duplications, “X” refer to specifications that contradict each other, and ERR refer to clerical errors). 

 
The reasons why these 106 compliance specifications which could not be regarded as legal and valid under the 
NWA, and in accordance with PAJA, can be summarised as follows: 

 The compliance specifications contained in conditions of the WUL that refer to activities that are not 
taking place at KiPower, or that are not water uses as described in section 21 of the NWA, or that refer to 
the incorrect water use definition, are based on an error in law, and such compliance specifications cannot 
be regarded as legal and valid under the NWA, and in accordance with PAJA. 

 Chapter 4 of the NWA, under which the WUL is issued, is the empowering provision for the formulation 
of compliance specifications, specifically sections 28 and 29, but there are a number of compliance 
specifications included in WUL-conditions which are not based on an empowering provision in Chapter 4 
of the NWA for the compliance specification, for example where the compliance specification refers to 
aspects governed under Chapter 3 or Chapter 12 of the NWA.  These compliance specifications therefore 
constitute an error in law, and could not be regarded as legal and valid under the NWA, and in accordance 
with PAJA. 

 Some compliance specifications are not based on empowering provisions in the NWA, but the 
empowering provision is found in another law, which represent an action that is outside the powers of 
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the NWA, or ultra vires,60 and therefore also constitute an error in law.  For example, some compliance 
specifications refer to laws such as the Mine Health and Safety Act 29 of 1996 (“MHSA”), Hazardous 
Substances Act 15 of 1973 (“HSA”), the MPRDA, the National Environmental Management: Biodiversity 
Act 10 of 2004 (“NEM:BA”), and the NEM:WA.  These laws, and the legal requirements contained in these 
laws, are not administered by the DWS, and there is no empowering provision in the NWA or in any of 
these laws that gives the DWS the authority to formulate compliance specifications in WUL-conditions 
that relate to these other laws.  The compliance specifications in the WUL that refer to requirements 
contained in these Acts could not be regarded as legal and valid under the NWA, and in accordance with 
PAJA. 

 In a number of instances, the compliance specifications in the WUL contradict the compliance 
specifications in these other laws, or contradict the requirements contained in the NWA and its 
Regulations, or refer to the incorrect empowering provision in the NWA.  These compliance specifications 
in the WUL therefore also constitute an error in law, and could not be regarded as legal and valid under 
the NWA, and in accordance with PAJA.   

 In other instances, compliance specifications were found to be not applicable to the site-specific situation 
at KiPower, and these cases would constitute what PAJA refers to as ‘irrelevant considerations’.  

 Some compliance specifications were found that do not take cognisance of technical or scientific concepts 
or practical aspects, in other words, relevant considerations were not taken into account, or the 
requirement is unreasonable.  These specifications could not be regarded as legal and valid under the 
NWA, and in accordance with PAJA. 

 Quite a number of compliance specifications contain vague statements, or spelling or language errors, to 
the extent, in some cases, that the specification is incomprehensible or has no longer any unambiguous 
meaning, or that it is virtually impossible to determine what compliance specification the legislator had in 
mind.  These compliance specifications could not be regarded as legal and valid under the NWA, and in 
accordance with PAJA.   

 
Some of the technical and scientific deficiencies contained in compliance specification that relate to 
management measures and monitoring are further discussed below. 
 
4.3.3 Do the compliance specifications contained in WUL-conditions address the requirements of 

section 29 of the NWA relating to management measures, monitoring and review? 
 
In accordance with the requirements of section 6 of PAJA, relevant and reasonable considerations must be taken 
into account in the formulation of administrative requirements such as compliance specifications in WUL-
conditions.  Section 29 indicates that WUL-conditions should be formulated that should be aimed at the 
protection of the water resource, by prescribing management measures, and by prescribing monitoring 
requirements that can determine the effectiveness of such measures, and the impact on the resource.  The 
incorporation of these two aspects in the KiPower WUL are discussed below. 
 
4.3.3.1 Do the compliance specifications contained in WUL-conditions properly prescribe the 

implementation of appropriate management measures?  
 
Section 29(a) of the NWA requires that a WUL should contain conditions relating to the protection of the water 
resource, the stream flow regime, and other existing and potential water users.  This is achieved by specifying 
limit values or criteria that have to be achieved by the Licensed water user.  However, the KiPower WUL does 
not specify any Resource Quality Objectives (“RQOs”) for the Wilge River, or any other type of limit values for 

                                                            
60  “beyond the powers” or “not empowered by” 
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either surface or groundwater that have to be complied with at any of the monitoring locations.  This implies 
that the sampling of these locations, and the analysis of all the specified variables, are pointless, as there no 
limit values against which to compare results in order to determine whether the impacts of the activity are 
acceptable or not.  Moreover, variables that may be applicable to other water users, such as Faecal coli in 
groundwater sources used for potable purposes, have not been included in the monitoring programme.  
 
Section 29(b) requires that a WUL should contain conditions relating to water management by, amongst others,  
specifying management practices and general requirements for any water use, including water conservation 
measures.  It is implicit that these specifications should be specific and measurable, and not open for 
interpretation by the Licensed water user.  As is evident from the evaluation contained in Annexure “C”, most 
of the conditions contained in the WUL are vague and opaque, and compliance against these conditions cannot 
be measured. 
 
4.3.3.2 Do the compliance specifications contained in WUL-conditions properly prescribe an appropriate 

monitoring programme? 
 
Section 29(b)(ii) of the NWA specifies that a WUL must contain conditions requiring the monitoring and analysis 
of and reporting on every water use and imposing a duty to measure and record aspects of water use.  This 
implies that specifications in the WUL relating to water monitoring need to be evaluated to determine if they 
are appropriate and relevant, and whether they will adequately measure impacts/risks and the effectiveness of 
implementation of mitigation and management measures, through the monitoring of water quantity, water 
quality, and bio-monitoring, with verifiable locations, variables and frequencies for monitoring, as well as 
appropriate limit values that need to be complied with, where applicable. Some of the deficiencies in the 
compliance specifications contained in WUL-conditions that relate to water monitoring include: 
 

 Condition 3.1 in Appendix III specifies that in-stream water quality must be analysed on a monthly basis 
during the construction of the activities “of the river diversion, at the monitoring points for both upstream 
and downstream of the river diversion for the following variables: pH, Electrical conductivity (mS/m), 
suspended solids (mg/l), and total dissolved solids (mg/l)”.  However, no indication is provided of which 
"river diversion" it refers to (there are TWO such diversions near the proposed activities), and it does not 
specify the coordinates of these monitoring locations.  It furthermore does not require the monitoring of 
Dissolved Oxygen (“DO”), which will be the most affected by in-stream activities, and which are essential 
for the survival of aquatic organisms.  In addition, although the WUL lists a total of 38 'activities' that may 
potentially impede, divert or alter water courses, it only requires monitoring at ONE of these. 

 
 Condition 7.5 in Appendix III specifies that biomonitoring should be conducted “to determine the impact, 

change, deterioration and improvement of the aquatic system associated with the activities of impeding, 
altering or diverting the water resource”.  This is not based in the science of aquatic biomonitoring, which 
is dependent on finding suitable sites for bio-monitoring, and the currently available methods for bio-
monitoring (IHAS, SASS5, FRAI, etc.) are not suitable to be used in wetlands.  Moreover, aquatic bio-
monitoring is not a short-term measurement tool that can be used to measure impacts resulting from 
specific types of activities.  It also contradicts the requirements of Condition 3.6 in Appendix V, which 
contains different requirements for the monitoring of impacts on aquatic health, which are more aligned 
with the science of aquatic biomonitoring.  

 
 Condition 3.6 in Appendix V specifies that the status of the river upstream and downstream of the ‘mining 

and associated activities’ should be determined by means of SASS5 and IHAS methods.  These methods 
are limited in  their ability to reflect the aquatic health status of the river, and additional methods such as 
VEGRAI, MIRAI and FRAI should also be specified. 
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 Condition 8.13 in Appendix III specifies that “Monitoring and auditing programme to be updated and 
submitted to regional Head for approval within 3 months”.  It is unclear what is implied with "Monitoring 
and auditing programme", as such updated monitoring and auditing programme should have been 
submitted to the DWS as part of the IWULA, and the DWS should have considered these programmes as 
part of their decision to issue the WUL.  This demonstrates that the DWS lacked sufficient information to 
make the decision to issue the WUL.  

 
 Conditions 3.1 and 3.2 in Appendix V specify that additional boreholes need to be established 

downstream and upstream “of the each waste containment facility” (sic).  A groundwater monitoring 
programme was included in the IWULA, and if this was not deemed sufficient, the DWS should have 
requested the establishment of these additional boreholes as part of the preparation of the IWULA, and 
should have included the locations of these boreholes in the WUL.  This demonstrates that the DWS lacked 
sufficient information to make the decision to issue the WUL.   

 
 Condition 3.3 in Appendix V specifies that surface- and groundwater monitoring locations (listed 

respectively in Tables 5 and 6 of the WUL) are to be sampled on a monthly basis for an extensive list of 
variables (listed respectively in Tables 7 and 8 of the WUL).  The locations of these monitoring locations 
are illustrated in Figure 8 on page 57, and Table 10 on page 56 summarises the monitoring variables and 
frequencies indicated.  With regard to these compliance specifications relating to monitoring, the 
following are of note: 
o Specifications relating to limit values: 

 The WUL does not specify any RQOs for the Wilge River, or any other type of limit values for 
either surface or groundwater that have to be complied with at any of the monitoring 
locations.  This implies that the sampling of these locations, and the analysis of all the 
specified variables, are pointless, as there no limit values against which to compare results in 
order to determine whether the impacts of the activity are acceptable or not. 

o Specifications relating to monitoring locations: 
 The coordinates specified in Tables 5 and 6 of the WUL for some of the monitoring locations 

are incorrect, for example the surface water monitoring location named “337”, which is 
described as located in the Wilge River, but the coordinates plot 70 m to the east of the Wilge 
River, and for the groundwater monitoring locations named “KGW-2”, “KGW-3”, and “KGW-
7”, which coordinates do not plot at the same locations as per their descriptions in Table 5 
of the WUL. 

 The WUL does not prescribe the monitoring of any possible contamination sources, such as 
the different ‘clean water’ dams, Pollution Control Dams, the Recycle Pond, etc. 

 The WUL does not prescribe the monitoring of any surface- or groundwater quality in the 
vicinity of the so-called “wetland offset areas”. 

 The WUL does not prescribe the monitoring of water resources used by any neighbouring 
landowners that may be affected by the proposed KiPower activities. 

o Specifications relating to monitoring frequencies and variables: 
 Tables 7 and 8 of the WUL does not specify any unit of measurement for any of the variables. 
 Condition 3.1 in Appendix V specifies a monthly monitoring frequency, which contradicts the 

specifications in Table 8, which indicates that surface water samples are to be taken and 
analysed for chemical parameters on a monthly/quarterly/half-yearly basis, while 
groundwater samples are to be taken and analysed for chemical parameters on a 
quarterly/annual basis. 

 The analysis of suspended solids will give an indication of the turbidity of a water sample, 
and thus of the penetration of sunlight into the water, which is important to sustain aquatic 



REVIEW OF DECISIONS BY THE DWS RELATING TO THE WUL ISSUED TO KIPOWER (PTY) LTD 

AUGUST 2017 © CBSS PAGE 55 

ecosystems in surface water resources.  However, the WUL prescribes the measurement of 
both suspended solids and turbidity, which is excessive. 

 The WUL specifies the measurement of only nitrate, and not of Nitrite and Nitrate (NO2 & 
NO3), which should be measured in a combined manner as N, since these variables readily 
interchange under oxidation/reduction circumstances. 

 It is peculiar that the measurement of Fluoride in groundwater should only be conducted on 
an annual basis, as it is often associated with advanced stages of the process of acid mine 
drainage (“AMD”) formation, and should at least be measured once every quarter. 

 Both Table 7 and Table 8 specifies the measurement of Boron, which is quite peculiar, as 
Boron is not a substance that is generally associated with mining impacts.  It could be 
associated with some agricultural practices, as it is a dietary requirement for a number of 
organisms, and plays an important role in mitosis.  It does not accumulate in the tissues of 
animals.  Boron has several forms, the most common of which is amorphous boron, a dark 
powder, which is unreactive to oxygen, water, acids and alkalis.  

 As the measurement of Aluminium, Iron and Manganese will give an indication of the 
behaviour of heavy metals under conditions where the AMD-formation process is taking 
place, the specification of monitoring requirements for the long list of additional heavy 
metals do not make sense from a water resource management perspective,61 and are 
excessive.  If these heavy metals are already in the surface- and groundwater system, it is 
peculiar that some, which are more prevalent under such circumstances, for example 
Copper, Nickel, and Zink, have been omitted from the list, and that only an annual monitoring 
frequency is being specified.  Furthermore, it is unusual that only dissolved Aluminium is 
being measured, as it presents in different oxidation states under different circumstances.  
All heavy metals measured should be measured in both their total and dissolved states.  It 
makes no sense that Arsenic is only measured in surface water, but not in groundwater. 

 Table 7 specifies the calculation of Sodium Adsorption Ratio (“SAR”) in surface water, but 
Table 8 does not specify the same for groundwater. SAR is of importance in irrigation farming, 
but the IWULA did not make a determination of whether any surface or groundwater 
resources in the area are being used for irrigation farming, which implies a lack of information 
on the uses or water by other water users. If such surface or groundwater resources in the 
area are being used for irrigation farming, SAR should be calculated in both surface and 
groundwater samples. 

 Similarly, Table 7 specifies the measurement of Faecal coli in surface water, but Table 8 does 
not specify the same for groundwater.  Faecal coli gives an indication of water contamination 
as a result of inadequate sanitation or leaking sewage infrastructure.  The IWULA did not 
make a determination of whether surface- or groundwater resources are being used for 
potable purposes, which implies a lack of information on the uses or water by other water 
users. If such surface or groundwater resources in the area are being used for potable 
purposes, Faecal coli should be measured in both surface and groundwater samples. 

 Table 7 indicates that DO is to be measured by taking a grab sample, which is scientifically 
incorrect, as DO can only be measured in situ. 

 
On the basis of the above, it is evident that the specifications as contained in the WUL that relate to water 
monitoring are not aligned with the site-specific situation, and cannot be regarded as scientifically of technically 
defensible or reasonable.  These specifications are not aligned with the NWA, and that do not meet the PAJA-
requirements.   

                                                            
61  Lottermoser, B., 2007.  Mine Wastes: Characterisation, Treatment and Environmental Impacts. 2nd Edition 
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TA BL E  10: SUMMA RY  OF  SPECI F I CA TI ON S F OR WA TER MONI TORI NG  A S  C ON TAI N ED IN  T HE  WUL 

Variable Unit* 

WUL Limit Specification Frequency and Variables 

RQOs Surface 
water 

Ground-
water 

Contamination 
Sources Surface water Ground-

water 
NS Table 7 Table 8 

Level/Flow m or m3 NS NS NS NS NA Q 
pH - NS NS NS NS M Q 
EC mS/m NS NS NS NS M Q 

TDS mg/ℓ NS NS NS NS M Q 
SS mg/ℓ NS NS NS NS M NA 

Turbidity  NS NS NS NS M NA 
Total Alkalinity mg/ℓ NS NS NS NS M Q 

SO4 mg/ℓ NS NS NS NS M Q 
PO4 mg/ℓ as P NS NS NS NS M A 

NO2 & NO3 mg/ℓ as N NS NS NS NS M Q 
NH4 & NH3 mg/ℓ as N NS NS NS NS M Q 

F mg/ℓ NS NS NS NS M A 
Cl mg/ℓ NS NS NS NS M Q 
Na mg/ℓ NS NS NS NS M Q 
Ca mg/ℓ NS NS NS NS M Q 
Mg mg/ℓ NS NS NS NS M Q 
K mg/ℓ NS NS NS NS M Q 

Al (dissolved) mg/ℓ NS NS NS NS Q A 
Fe (total & dissolved) mg/ℓ NS NS NS NS Q A 

Mn (total & dissolved) μg/ℓ NS NS NS NS Q A 
As (dissolved) μg/ℓ NS NS NS NS Q NS 
B (dissolved) μg/ℓ NS NS NS NS Q A 

Ba (dissolved) μg/ℓ NS NS NS NS Q A 
Cd μg/ℓ NS NS NS NS Q A 

Total Cr (dissolved) μg/ℓ NS NS NS NS Q A 
Cr (VI) (dissolved) μg/ℓ NS NS NS NS Q A 

Cu mg/ℓ NS NS NS NS NS NS 
Hg (total) μg/ℓ NS NS NS NS Q A 

Ni μg/ℓ NS NS NS NS NS NS 
Pb (total & dissolved) μg/ℓ NS NS NS NS Q A 

Sb (dissolved) μg/ℓ NS NS NS NS Q A 
Se (dissolved) μg/ℓ NS NS NS NS Q A 
Sr (dissolved) μg/ℓ NS NS NS NS Q A 
V (dissolved) μg/ℓ NS NS NS NS Q A 

Zn μg/ℓ NS NS NS NS NS NS 
SAR (calculated) mg/ℓ NS NS NS NS Q NS 
E. or faecal coli #/100mℓ NS NS NS NS M NS 

COD mg/ℓ NS NS NS NS M NS 
DO  NS NS NS NS M NA 

DOC  NS NS NS NS M NA 
C6 – C9 μg/ℓ NS NS NS NS H A 

C10 – C36 μg/ℓ NS NS NS NS H A 
KEY: 
Aspects shaded in pink are discussed in the text 
*  = no unit specified in WUL; 
NS = Not Specified; NA = Not applicable; A = Annually; H = Half-yearly (January & July); Q = Quarterly; M = Monthly 
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F I G URE 8:  MON I T ORING  LOC AT I ONS  AS  PRESC RIB ED I N  THE  KIPOWER WUL 
 

LEGEND: 
 KiPower boundary 
 Contamination sources 
 Surface water monitoring locations 
 Groundwater monitoring locations 
 Drinking water monitoring locations 
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4.4 WERE THE FACTORS AS SPECIFIED IN SECTION 27 OF THE NWA PROPERLY CONSIDERED? 
 
In terms of section 27(1) of the NWA, a responsible authority must take all relevant factors into account when 
making a decision regarding an application for a WUL, and includes a list of possible relevant factors, which 
includes section 27(1)(c): Efficient and beneficial use in the public interest, section 27(1)(f), effect on water 
resources and other users, and section 27(1)(g): class and resource quality objectives.   
 
Considering only these three factors, it is evident that the DWS did not properly consider efficient and beneficial 
use in the public interest, the effect on water resources and other users, or the RQOs for the Wilge River.  Making 
use of data collected between 2008 and 2016 at the point marked “Wilge05” in Figure 8 on page 57, located at 
the crossing of the Wilge River with the R50 (which coincides with the surface water monitoring location named 
“315”  in the WUL) the following graphs were prepared: 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

F I G URE 9:  WA TER QUAL I T Y  DOWNSTREA M F ROM KUY AS A MIN ES  (2008 – 2016) 
 
These graphs indicate that there is a clear influence as a result of mining activities on the Wilge River upstream 
from its crossing with the R50, with increasing TDS as a result of increases in salt-loads, specifically sulphate.  
The mining impact is also evident in the reducing trend of Total Alkalinity, which gives an indication of the 
reduction in available buffer capacity in the water, due to increased acidification resulting from the process of 
AMD-formation taking place. The increased solubility of Manganese shows clearly that the Wilge River is at risk 
of acidification and the increased solution of other heavy metals.  This pollution trend has become more 
pronounced since 2012, and has increased to new heights during 2015 and 2016.   
 
The only mining-related activities that take place in the catchment of the Wilge River upstream from its crossing 
with the R50, are Delmas Coal and Ikhwezi Colliery, which both belong to Kuyasa Mining.  The fact that the WUL 
was issued to KiPower, the only other Kuyasa Mining concern, without specifying limit values or RQOs for either 
surface or groundwater in its conditions, thus clearly indicates that these three factors of section 27 were not 
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considered by the responsible authority in its decision-making.  In fact, the responsible authority is attempting 
to assign the duties and liabilities associated with the current and historic activities of Delmas Coal and Ikhwezi 
Colliery to KiPower, a concern which is yet to generate any income.  This implies that the cost for this pollution 
is to be carried by the surrounding and downstream water users, which cannot be regarded as “efficient and 
beneficial in the public interest. 
 
 
4.5 CAN THE DECISION TO ISSUE THE WUL BE REGARDED AS REASONABLE AND JUST ADMINISTRATIVE ACTION? 
 
On the basis of the review and evaluation of the KiPower WUL as contained in this Report, it is evident that the 
decision to issue the WUL to KiPower, considered neither the relevant aspects in the NWA, nor the requirements 
of the PAJA.  
 
In summary, the decision to issue the WUL, or the include certain compliance specifications in the WUL, while 
excluding others, was not based on relevant empowering provisions; and was in many instances materially 
influenced by an error of law;  primarily because irrelevant considerations were taken into account and relevant 
considerations were not considered; and these decisions were unreasonable to the extent that no reasonable 
person would have taken them. 
 
In a number of instances, conditions of the WUL are apparently aimed at obtaining information which should 
have been considered by the DWS prior to making a decision regarding the IWULA. For example, a "Water 
Management Plan" is required under condition 8.5 in Appendix III, indicating what releases or discharges will be 
made into aquatic ecosystems, how the Reserve will be met, and containing a proper water balance.  Such a  
"Water Management Plan" should have been submitted to the DWS as part of the IWULA, and the DWS should 
have considered these aspects as part of their decision to issue the WUL.   
 
This indicates that the DWS lacked sufficient information to make a decision to issue the WUL.  
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5 CONCLUSION 
 

On the basis of the methodology the review criteria established in Chapter 1, a detailed review was conducted 
to determine if the decision to issue the WUL to KiPower can be regarded as judicious water governance that is 
legal and valid under the NWA, and that meet the PAJA-requirements for just administrative action.    
 
The outcome of this evaluation against these Review Criteria can be summarised as follows:  

 The WUL does not authorise, in a legally correct manner, all relevant water uses as described in section 21 
of the NWA that are associated with proposed KiPower-activities and that need authorisation under a 
WUL. 
o The WUL does not authorise all relevant water uses that require authorisation by means of a WUL. 
o The WUL does not properly describe the location where the water use will occur, including 

properties, their ownership status, and coordinates. 
o The metrics of each water use are not properly described. 

 In decision-making regarding the WUL issued to KiPower, the applicability of other relevant water-related 
legislation and regulations were not considered and appropriately addressed. 

 None of the water uses listed in the WUL are authorised in a legally correct manner. 
 The conditions in the WUL do not contain compliance specifications that can be regarded as legal and 

valid. 
 Compliance with these specifications are not measurable. 
 The WUL-conditions do not contain compliance specifications that can be regarded as legal and valid under 

the NWA, and in accordance with PAJA-requirements for just administrative action, i.e.: 
• They are not legally correct, and based on the correct empowering provision; 
• They are not applicable to the site-specific situation at KiPower; 
• They are not technically sound and scientifically correct; 
• They are not comprehensible and clear; and 
• They are not reasonable. 

 The compliance specifications contained in WUL-conditions do not address the requirements of sections 
28 and 29 of the NWA relating to management measures, monitoring, and review. 

 The compliance specifications contained in WUL-conditions do not properly prescribe the implementation 
of appropriate management measures to address significant risks to water resources, indicating 
responsibilities, timeframes, and monitoring. 

 The compliance specifications contained in WUL-conditions do not properly prescribe an appropriate 
monitoring programme to measure impacts/risks and the effectiveness of implementation of mitigation 
and management measures, including the monitoring of water quantity, water quality, and bio-
monitoring, with verifiable locations, variables and frequencies for monitoring, as well as appropriate limit 
values, where applicable. 

 In decision-making regarding the WUL issued to KiPower, the factors as specified in section 27 of the NWA 
were not properly considered. 

 The decision to issue the WUL cannot be regarded as reasonable and just administrative action. 
 
It can be therefore concluded that the KiPower WUL is not an effective instrument to facilitate appropriate water 
governance at KiPower, and that the DWS lacked basic information to enable it to come to its decision to issue 
the WUL. The WUL does not authorise all water uses that require authorisation by means of a WUL, and as it 
contains compliance specifications in its conditions that cannot be regarded as legal and valid under the NWA, 
and in accordance with PAJA-requirements for just administrative action.  
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ABBREVIATIONS AND ACRONYMS 
 
Abbreviation 
or Acronym Description Abbreviation 

or Acronym Description 

ADF Ash Disposal Facility MW MegaWatt 
AMD Acid Mine Drainage NEMA National Environmental Management Act 108 

of 1998 BPEO Best Practicable Environmental Option 
CBSS Carin Bosman Sustainable Solutions cc NEM: 

AQMA 
National Environmental Management: Air 
Quality Management Act 39 of 2004 CER Centre for Environmental Rights 

DEA Department of Environmental Affairs NEM:BA National Environmental Management: 
Biodiversity Act 10 of 2004 DO Dissolve Oxygen 

D/S Downstream NEM:WA National Environmental Management: Waste 
Act 59 of 2008 DW Drinking Water 

DWS Department of Water and Sanitation  NWA National Water Act 36 of 1998 

DWA(F) (former) Department of Water Affairs (and 
Forestry) PAJA Promotion of Administrative Justice Act 3 of 

2000 

EC Electrical Conductivity, measurement of salt 
content in water, in milliSiemens/meter (mS/m) 

PCD Pollution Control Dam 
RDM Resource Directed Measures 

ELU Existing lawful water use, as defined in section 
32 of the NWA 

RE  Remaining Extent 
REC Recommended Ecological Class 

EMP(R) Environmental Management Programme 
(Report) 

RoM Run-of-Mine 
RSA Republic of South Africa 

EPTL Electrical Power Transmission Line RSIP  Rehabilitation Strategy and Implementation 
Programme FRAI Fish Response Assessment Index 

GA General Authorisation (for use of water under 
the National Water Act) 

RWD Return Water Dam 
RQO Resource Quality Objective 

GN Government Notice SABS South African Bureau of Standards 

GN R.704 Government Notice R.704 promulgated on 4 
June 1999 in terms of section 26 of the NWA  

SANAS South African National Accreditation System 
SANS South African National Standard 

GW Groundwater SASS South African Scoring System 
HDPE High Density Poly-Ethylene SAWQG South African Water Quality Guideline 
HSA Hazardous Substances Act 15 of 1973 SOG Soaps, Oil and Grease 
IHAS Integrated Habitat Assessment Score STP Sewage Treatment Plant 

I&APs Interested and Affected Parties SW Surface Water 
ito in terms of TDS Total Dissolved Salts, measured in mg/L 

IWWMP Integrated Water and Waste Management Plan TPH Total Petroleum Hydrocarbons 
(I)WUL(A) (Integrated) Water Use License (Application) TWQG Target Water Quality Guideline 

J&W Jones & Wagner VB Valley Bottom 
LM Local Municipality VEGRAI Vegetation Response Assessment Index 

LoM Life of Mine WC&DM Water Conservation and Demand 
Management  mamsl metres above mean sea level 

MAP Mean Annual Precipitation WMA Water Management Area 
(V)MAR (Virgin) Mean Annual Runoff WML Waste Management License 

mbgl metres below ground level WSAct Water Services Act 108 of 1997 
MHSA Mine Health and Safety Act 29 of 1996 WSP Water Services Provider 

MPRDA Minerals and Petroleum Resources 
Development Act 28 of 2002 

WWTW Waste Water Treatment Works 
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DISCLAIMER 
 
Any reference to legislation in this Report should not be perceived as a substitute for the provisions of such 
legislation. In the event of any inconsistency between this document and such legislation, the latter would 
prevail. 
 
Although all care, skill and diligence has been exercised in the drafting of the Report, CBSS shall not be liable for 
any loss or damage caused by or arising out of circumstances over which it has no control, such as the use and 
interpretation of the Report by the Client and/or relevant government departments, their officials, 
representatives or agents, or any other party to which the report may be distributed. 
 
The information contained in this report was compiled by using materials, information, data and evidence 
derived from sources believed to be reliable and correct. Whilst every endeavour has been made by the 
author(s) of this report to ensure that information provided is correct and relevant, this report is, of necessity, 
based on information that could reasonably have been sourced within the time period allocated to the project, 
and is, furthermore, of necessity, dependent on information provided by the Client and/or their representatives 
and/or agents and/or community members.   
 
 
 

RIGHTS RESERVED 
 

COPYRIGHT  . 
 
Copyright to this Report in its entirety, in both hardcopy and electronic format, and all rights pertaining to such 
copyright vest in, and are reserved by, Carin Bosman Sustainable Solutions cc (CBSS) in terms of the Copyright 
Act 98 of 1987. The Report may not be reproduced in part or in whole, or disclosed to a third party, without the 
written approval of the Director of CBSS.  All final hardcopy and electronic documents generated in the execution 
of the project are the property of the Client, who can use and distribute the documentation as they see fit, at 
the discretion of and upon decision by the responsible persons employed by the Client. 
 

CONFIDENTIALITY . 
 
All information provided by the Client pertaining to this project is thus confidential, and will be treated by CBSS 
as such.   
 

INTELLECTUAL PROPERTY RIGHT 
 
Any and all rights to the Intellectual Property in this Report remain the property of Carin Bosman Sustainable 
Solutions, with the exception of Intellectual Property which was explicitly generated during the preparation of 
this report, in which case the Intellectual Property Rights are conceded to the Client. 
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App Cond WUL condition text Compliance Specification 

Le
ga

l?
 

Si
te

? 

Sc
ie

nc
e?

 

Cl
ea

r?
 

Re
as

on
ab

le
? 

Recommendation Type Ref # 

WUL 2. 

Water Uses 
2.1. Section 21(a) of the Act: Taking of water 
from a water resource subject to the conditions 
set out in Appendices I and II. 
2.2. Section 21(c) of the Act: Impeding or 
diverting the flow of the water in a watercourse 
subject to the conditions as set out in App I & III. 
2.3 Section 21(g) of the Act: Disposing of waste 
in a manner which may detrimentally impact on 
a water resource, subject to the conditions as 
set out in Appendices I and IV. 
2.4 Section 21(i) of the Act: Altering the bed, 
banks course or characteristics of a watercourse 
subject to the conditions set out in App  I and III. 

Water Uses 
 
  

No No    

WUL condition 2 is not legally correct, and not applicable to 
the site-specific situation.  There are no section 21(a) water 
uses at KiPower that requires authorisation under a WUL.   
Section 21(e) water uses however may be applicable.  Refer 
to Table 4, Table 6 and Table 7.  

AC 01 

     Error in numbering - there is no Appendix IV  ERR 01 

WUL 3 

Properties on which the water use will be 
exercised and Registered owner of the Property 
Table 1: Property Details 
Farm Name Property Owner  
Haverglen 269 IR rem of 269. 
Underway Owned by BHP Billiton  
Haverklip 265 IR portions 3, 4, 5. Owned by 
Ikhwezi Investments (part of Kuyasa Mining)  
Haverklip 265 IR Portion 25. Owned by Delmas 
Coal (part of Kuyasa Mining)  
Haverglen 269 IR, rem of 269 Owned by BHP 
Billiton.  Land transfer to Kuyasa Mining 
underway.  
Haverklip 265 IR portions 5, 25. Owned by 
Delmas Coal (part of Kuyasa Mining)  
Enkelbosch 301 IR Rem of 301. Owned by 
Delmas Coal (part of Kuyasa Mining)  

Properties on which the water use 
will be exercised and Registered 
owner of the Property 
Table 1: Property Details 

No No    

WUL condition 3 is not legally correct, and not applicable to 
the site-specific situation.  There are no water uses 
associated with the proposed activities of KiPower occurring 
on Remaining Extent of the farm Enkeldebosch 301 IR and 
Portion 25 of the farm Haverklip 265 IR. The ownership of 
Portion 5 of the farm Haverklip 265 IR is incorrect, and 
should be Ikhwezi Colliery (Pty) Ltd.  The ownership of the 
Remaining Extent of the farm Haverglen 269 IR is BHP 
Billiton.  The descriptions of the properties are also 
incorrect.  

AC 02 

WUL 6 

Definitions 
“Any terms, words and expressions as defined in 
the National Water Act, 1998 (Act 36 of 1998) 
shall bear the same meaning when used in this 
licence.” 
“Provincial Head" The Provincial Head “means 
the Regional Chief Director: Mpumalanga, 
Department of Water and Sanitation, Private 
Bag X 11259, NELSPRUIT, 1200. 

Definitions 
“Provincial Head" The Provincial 
Head “means the Regional Chief 
Director: Mpumalanga, Department 
of Water and Sanitation, Private Bag 
X 11259, NELSPRUIT, 1200. 

     The WUL refer to "Regional Head" or "Regional Director" 
instead of "Provincial Head"  on a number of occasions.  ERR 02 
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Recommendation Type Ref # 

WUL 6 

Definitions 
“Any terms, words and expressions as defined in 
the National Water Act, 1998 (Act 36 of 1998) 
shall bear the same meaning when used in this 
licence.” 
“Reports” Kipower (Pty) Ltd Integrated Water 
Use License Application Report for the 
Construction and Operation of a 600 Mega Watt 
Independent Power Plant and Associated 
Infrastructure for Kipower (Pty) Ltd Near Delmas 
in Mpumalanga.  Volume 1-7, as well as as all 
other related documentations and 
communication (emails, letters, verbal, etc) 
related thereto. 

“Reports” Kipower (Pty) Ltd 
Integrated Water Use License 
Application Report for the 
Construction and Operation of a 600 
Mega Watt Independent Power 
Plant and Associated Infrastructure 
for Kipower (Pty) Ltd Near Delmas in 
Mpumalanga.  Volume 1-7, as well as 
as all other related 
  documentations and 
communication (emails, letters, 
verbal, etc)  related thereto. 

No   No No 

WUL condition 6 is not legally correct, incomprehensible, 
and not reasonable.  As there is no verifiable evidence of 
verbal communication, such communication cannot be 
regarded as part of the "Report".  

AC 03 

WUL 7 

Description of the activity 
Kipower (Pty) Ltd is authorised the construction 
and operation of a 600 megawatt power station 
in terms of section 40 of the National Water Act 
for section 21 (a), (c), (i) and (j) of the National 
Water Act, 1998 (Act 36 of 1998).  The activity is 
for power generation.  The project will be 
situated within the Olifants Catchment Water 
Management Area (WMA4).  The area falls 
within the B2 sub-drainage region, the largest 
sub-catchment of the Limpopo Basin.  The 
quaternary catchment area is B20E in WMA4.  

Description of the activity 
Kipower (Pty) Ltd is authorised the 
construction and operation of a 600 
megawatt power station in terms of 
section 40 of the National Water Act 
for section 21 (a), (c), (i) and (j) of 
the National Water Act, 1998 (Act 36 
of 1998).... 

No No  No  
WUL condition 7 is not legally correct, not applicable to the 
site-specific situation, and incomprehensible.  Incorrect 
water uses (section 21(a)) are specified, while relevant 
water uses (section 21(g)), are not specified.  

AC 04 

I 1. 
This licence is subject to all applicable provisions 
of the National Water Act, 1998 (Act 36 of 
1998). 

This licence is subject to all 
applicable provisions of the National 
Water Act, 1998 (Act 36 of 1998). 

No   No  

Condition 1, in Appendix I is not legally correct, and 
incomprehensible.  It is a vague statement, and does not 
indicate that exemption from applicable provisions of GN 
R.704 has been provided in accordance with section 
22(2)(c). Refer to paragraph 4.3.1.2.   

AC 05 

I 2. 
The responsibility for complying with the 
provisions of the licence is vested in the 
Licensee and not any other person or body. 

The responsibility for complying with 
the provisions of the licence is 
vested in the Licensee and not any 
other person or body. 

No No   No 

Condition 2, in Appendix I is not legally correct, not 
applicable to the site-specific situation, and not reasonable.  
Several activities listed in the WUL are actually the 
responsibility of either Delmas Coal/Ikhwezi Colliery, and 
NOT of KiPower.  

AC 06 

     Duplicate with condition 10 in Appendix I  D 01 

I 6. 
The Licensee shall be responsible for any water 
use charges and/or levies imposed by the 
Department. 

The Licensee shall be responsible for 
any water use charges and/or levies 
imposed by the Department. 

No No   No 

Condition 6, in Appendix I is not legally correct, not 
applicable to the site-specific situation, and not reasonable.  
As the Licensee is not undertaking any abstraction from a 
water resource, no water use charges for section 21(a) 
water uses may be levied.  

AC 07 
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Recommendation Type Ref # 

I 7. 

While effect must be given to the Reserve as 
determined in terms of the Act, where a lower 
confidence determination of the Reserve has 
been used in issuance of a licence, the licence 
conditions may be amended should a higher 
confidence reserve be conducted. 

While effect must be given to the 
Reserve as determined in terms of 
the Act, … 

No   No  

Condition 7, in Appendix I is not legally correct, and 
incomprehensible.  No indication is given of what level of 
confidence was used in the reserve determination 
conducted for the issuance of the WUL, or what the Reserve 
for this stretch of the Wilge River is.  Amendment of WUL-
conditions can also only be done in terms of the applicable 
provisions of the NWA.  

AC 08 

I 8. 

When compulsory licensing is implemented for 
the water resource in respect of which this 
licence was issued, the water use authorised in 
this licence may be subjected to appropriate 
conditions on quantity and quality. 

When compulsory licensing is 
implemented for the water resource 
in respect of which this licence was 
issued, the water use authorised in 
this licence may be subjected to 
appropriate conditions on quantity 
and quality.  

No   No  

Condition 8, in Appendix I is not legally correct, and 
incomprehensible.  It is vague, and not in accordance with 
the relevant provisions in section 45 dealing with 
compulsory licensing.  It is also ultra vires with section 29 of 
the NWA.   

AC 09 

     Statement - no measurable compliance specification.  NA 01 

I 9. 

The licence shall not be construed as exempting 
the licensee from compliance with the 
provisions of any other applicable Act, 
Ordinance, Regulation or By-law. 

The licence shall not be construed as 
exempting the licensee from 
compliance with the provisions of 
any other applicable Act, Ordinance, 
Regulation or By-law. 

No     
Condition 9, in Appendix I is not legally correct. The NWA 
does not contain a provision that empowers the DWS to 
administrate or regulate requirements under  other laws.  

AC 10 

The licence shall not be construed as 
exempting the licensee from 
compliance with the provisions of 
any other applicable ... Regulation ... 

No     
Condition 9, in Appendix I is not legally correct. It does not 
indicate that exemption from applicable provisions of GN 
R.704 has been provided in accordance with section 
22(2)(c). Refer to paragraph 4.3.1.2.   

AC 11 

I 10. 

The licence and amendment of this licence are 
also subject to all the applicable procedural 
requirements and other provisions of the Act, as 
amended from time to time. 

The licence and amendment of this 
licence are also subject to all the 
applicable procedural 
requirements... 

     Duplicate with condition 2 in Appendix I  D 01 

I 11. 

The Licensee shall conduct an annual internal 
audit on compliance with the conditions of 
licence.  A report on the audit shall be submitted 
to the Regional Head within one month of the 
finalisation of the audit.  

The Licensee shall conduct an annual 
internal audit on compliance with 
the conditions of licence.  A report 
on the audit shall be submitted to 
the Regional Head within one month 
of the finalisation of the audit.   

     Contradicts condition 8.1 in Appendix V, which contains 
different requirements for internal audit reports.  X 01 

     Duplicate with condition 8.1 in Appendix V,   D 02 

     Clerical error: Incorrect reference to "Regional Head"  
instead of "Provincial Head"  ERR 02 

I 12. 

The Licensee shall appoint an independent 
external auditor to conduct an annual audit on 
compliance with the conditions of this license.   
The first audit must be conducted within three 
months of issuance date of this licence and 
report on the audit shall be submitted to the 
Provincial Head within one month of finalisation 
of the report. 

The Licensee shall appoint an 
independent external auditor to 
conduct an annual audit on 
compliance with the conditions of 
this license.   … report on the audit 
shall be submitted to the Provincial 
Head within one month of 
finalisation of the report. 

     Duplicate with condition 8.2 in Appendix V,   D 03 

The first audit must be conducted 
within three months of issuance 
date of this licence  

     
Contradicts condition 8.2 in Appendix V, which specifies that 
the first external audit must be conducted within SIX 
months from the date of the WUL.  

X 02 
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Recommendation Type Ref # 

I 13. 

Any incident that causes or may cause water 
pollution shall be reported to the Provincial 
Head or a designated representative within 24 
hours. 

Any incident that causes or may 
cause water pollution shall be 
reported to the Provincial Head or a 
designated representative within 24 
hours. 

No     
Condition 13, in Appendix I is not legally correct, as it is ultra 
vires with sections 19 and 20 of the NWA, which deals with 
responsibilities for pollution incidents.  

AC 12 

     Contradicts condition 7.2 in Appendix V, which contain 
different specifications regarding incidents.  X 03 

I 14. 

The Licensee shall establish and implement a 
continual process of raising awareness amongst 
itself, its workers and stakeholders with respect 
to Water conservation and Water Demand 
Management Initiatives. 

The Licensee shall establish and 
implement a continual process of 
raising awareness amongst itself, its 
workers and stakeholders with 
respect to WC&WDM Initiatives. 

     Duplicate with condition 13 in Appendix II.  D 04 

II 1. 

This licence authorises the taking of water in 
cubic metres per annum (m³/a) in properties as 
indicated in Table 2 below: 
Table 1: Taking of water from the pits 

This licence authorises the taking of 
water in cubic metres per annum 
(m³/a) in properties as indicated in 
Table 2 below: 
Table 1: Taking of water from the 
pits 

No No    
Condition 1, in Appendix II is not legally correct, and not 
applicable to the site-specific situation.  The removal of 
water from Pit H to prevent decant is not the responsibility 
of KiPower, but of Ikhwezi Colliery (Pty) Ltd.  

AC 13 

     

Language error: water cannot be removed "in properties" - 
this should be "from properties".  
Clerical error: Incorrect reference to "Table 2"  instead of 
"Table 1"  

ERR 03 

II 2. 
The quantity of water authorised to be taken in 
terms of this licence may not be exceeded 
without prior authorisation by the Minister. 

The quantity of water authorised to 
be taken in terms of this licence may 
not be exceeded without prior 
authorisation by the Minister. 

No     

Condition 2, in Appendix II is not legally correct. It 
contradicts the requirements with regard to water use 
authorisation in the NWA, as exceeding the quantity of 
water removed cannot be arranged with ‘prior 
authorisation by the Minister’  – such changes will require a 
license amendment in accordance with the procedures as 
provided for in Chapter 4 of the NWA.     

AC 14 

II 3. 
This licence does not imply any guarantee that 
the said quantities and qualities of water will be 
available at present or at any time in the future. 

       Statement - no measurable compliance specification.  NA 02 

II 4. The above-mentioned volume may be reduced 
when the licence is reviewed.        Statement - no measurable compliance specification.  NA 03 

II 5. 

The Licensee shall continually investigate new 
and emerging technologies and put into practice 
water efficient devices or apply technique for 
the re-use of water containing waste, in an 
endeavour to conserve water at all times. 

The Licensee shall continually 
investigate new and emerging 
technologies and put into practice 
water efficient devices or apply 
technique for the re-use of water 
containing waste, in an endeavour to 
conserve water at all times.  

   No  
Condition 5, in Appendix II is incomprehensible, and 
contains vague statements, against which compliance 
cannot be measured.  

AC 15 

     spelling error: "technique" should be "techniques"  ERR 04 
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Recommendation Type Ref # 

II 6. 

All water taken from the resource shall be 
measured as follows: 
6.1. The daily quantity of water taken must be 
metered or gauged and the total recorded at the 
last day of each month; and 
6.2. The Licensee shall keep record of all water 
taken and a copy of the records shall be 
forwarded to the Regional Head on or before 25 
January and 25 July of each year. 

       Clerical error: Incorrect reference to "Regional Head"  
instead of "Provincial Head"  ERR 02 

II 7. 

No water taken may be pumped, stored, 
diverted, or alienated for purposes other than 
intended in this licence, without written 
approval by the Minister or his/her delegated 
nominee. 

No water taken may be pumped, 
stored, diverted, or alienated for 
purposes other than intended in this 
licence, without written approval by 
the Minister or his/her delegated 
nominee. 

No   No  

Condition 7, in Appendix II is not legally correct, and 
incomprehensible. The intended purpose of the abstraction 
of this water (i.e. prevention of decant of polluted water), 
and the intended use of this water, are NOT indicated in the 
WUL.  Furthermore, it contradicts the requirements with 
regard to water use authorisation in the NWA, as exceeding 
the quantity of water removed cannot be arranged with 
‘prior written approval by the Minister’  – such changes will 
require a license amendment in accordance with the 
procedures as provided for in Chapter 4 of the NWA.     

AC 16 

II 8. 

The Licensee shall install and monitor 
appropriate water measuring to measure the 
amount of water abstracted, received and/or 
consumed, as applicable to the infrastructure. 

The Licensee shall install and 
monitor appropriate water 
measuring to measure the amount 
of water … 

   No  
Condition 8, in Appendix II is incomprehensible, as "monitor 
appropriate water measuring to measure the amount..." is a 
vague statement, against which compliance cannot be 
measured.   

AC 17 

II 9. 

Notices prohibiting unauthorised persons from 
entering certain areas, as well as internationally 
acceptable signs indicating the risks involved in 
case of an unauthorised entry must be displayed 
along the boundary fence of these areas. 

Notices prohibiting unauthorised 
persons from entering certain areas, 
as well as internationally acceptable 
signs indicating the … 

 No  No  

Condition 9, in Appendix II is not applicable to the site-
specific situation, and incomprehensible, as "the certain 
areas" and "these areas" are vague statements, and there is 
no indication with regard to which areas require fencing and 
notices.  The condition is also not relevant to the 
abstraction of water.  

AC 18 

II 10. 

The Department accepts no liability for any 
damage, loss or inconvenience, of whatever 
nature, suffered as a result of-: 
10.1. shortage of water; 
10.2. inundation or flood; 
10.3. siltation of the resource; and 
10.4. required reserve releases. 

       Statement - no measurable compliance specification.  NA 04 

II 12. 

The Licensee shall establish a programme of 
formal Information Management System, which 
maintains a database on water supply, 
distribution and delivery infrastructure. 

The Licensee shall establish a 
programme of formal Information 
Management System, which 
maintains a database on water 
supply, distribution and delivery 
infrastructure. 

   No  
Condition 12, in Appendix II is incomprehensible, as "a 
programme of formal Information Management System, 
which maintains a database..." is a vague and convoluted 
statement, against which compliance cannot be measured.  

AC 19 
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II 13. 

The Licensee shall establish and implement a 
continual process of raising awareness amongst 
itself, its workers and stakeholders for the need 
to for WC&DM. 

The Licensee shall establish and 
implement a continual process of 
raising awareness … for the need to 
for WC&WDM. 

     Duplicate with condition 14 in Appendix I.  D 04 

III 1.1. 

The license authorises the following section 21 
(c) and (i) water use activities as set out in Table 
3.  
Table 3: Section 21 (c) & (i) water uses 
authorised  
 

The license authorises the following 
section 21 (c) and (i) water use 
activities as set out in Table 3.  

No No No   

Condition 1.1, in Appendix III is not legally correct, not 
scientifically correct, and not applicable to the site-specific 
situation. A large number of “activities”, such as the 
removal of alien vegetation and farm dams, and the 
upgrading of bridges and stream diversions, are not water 
uses as described in section 21 of the NWA, but are 
rehabilitation activities, which is not the responsibility of 
KiPower, but of Delmas Coal and Ikhwezi Mining. A further 
number of activities are not 'water uses' as described in 
section 21 of the NWA. Refer to Table 4, Table 6 & Table 7.  

AC 20 

  No No   

Condition 1.1, in Appendix III is not applicable to the site-
specific situation, and not scientifically correct.  A number of 
properties are incorrectly specified, some coordinates are 
incorrect, and the dimensions of the structures affecting 
watercourses are not indicated.  

AC 21 

III 1.1. 

The Licensee shall carry out and complete all the 
activities according to the following: 
1.1.1. Report(s) submitted to the Department or 
the Responsible Authority; 
1.1.2. Conditions of this licence; and  
1.1.3. Any other written direction issued by the 
Regional Director in relation to this licence. 

The Licensee shall carry out and 
complete all the activities according 
to the following: 

   No  
Condition 1.1, in Appendix III is incomprehensible, and 
contains vague statements, against which compliance 
cannot be measured.  

AC 22 

       duplication in numbering with condition 1.1 in Appendix III  ERR 05 

       Clerical error: Incorrect reference to "Regional Director"  
instead of "Provincial Head"  ERR 02 

III 1.2. 

The Licensee must submit a set of as-built 
drawings (not schematic layouts) to the 
Provincial Head of all river diversions, road 
crossings and weirs. 

The Licensee must submit a set of 
as-built drawings (not schematic 
layouts) to the Provincial Head of all 
river diversions, road crossings and 
weirs. 

   No  
Condition 1.2, in Appendix III is incomprehensible, and 
contains vague statements, against which compliance 
cannot be measured:  no indication is given with regard to 
when these drawings must be submitted.  

AC 23 

     Duplicate with condition 4.7 in Appendix III.  D 05 

III 1.4. 

Construction activities must not take place 
within the 1:100 year flood-line or within a 
horizontal distance of 100 meters from any 
watercourse, estuary, borehole or well, 
whichever is the greatest, unless authorised by 
this licence (as part of the activities described in 
the report(s) (referred to in condition 1.1) 
submitted to the Department). 

Construction activities must not take 
place within the 1:100 year flood-
line or within a horizontal distance of 
100 meters from any watercourse, 
estuary, borehole or well, whichever 
is the greatest, unless authorised by 
this licence (as part of the activities 
described in the report(s) (referred 
to in condition 1.1) submitted to the 
Department). 

No   No  

Condition 1.4, in Appendix III is not legally correct, and 
incomprehensible.  It appears to relate to the requirements 
of sub-regulations 4(a) and 4(b) of GN R.704, but is vague, 
and does not specify the actual activities for which 
exemption from the applicable provisions of GN R.704 has 
been provided in accordance with section 22(2)(c). Refer to 
paragraph 4.3.1.2.   

AC 24 

     Duplicate with conditions 1.14 and 1.15 in Appendix III.  D 06 

     
Contradicts conditions 5.2, 5.3 and 7.4.3 in Appendix III, 
which refer to the riparian zone, and not the 1:100 year 
floodline and 100 m from a watercourse.  

X 04 



REVIEW OF DECISIONS BY THE DWS RELATING TO THE WUL ISSUED TO KIPOWER (PTY) LTD 
 

AUGUST 2017 © CBSS PAGE 111 

App Cond WUL condition text Compliance Specification 

Le
ga

l?
 

Si
te

? 

Sc
ie

nc
e?

 

Cl
ea

r?
 

Re
as

on
ab

le
? 

Recommendation Type Ref # 

III 1.5. 

Compensation measures for damage to and or 
mitigation measures must be recommended if 
avoidance or minimisation of the impacts of the 
proposed development is not possible or if 
mitigation measures fail to adequately protect 
the in-stream and riparian habitat. 

Compensation measures for damage 
to and or mitigation measures must 
be recommended if avoidance or 
minimisation of the impacts of the 
proposed development is not 
possible or if mitigation measures 
fail to adequately protect the in-
stream and riparian habitat. 

No   No  

Condition 1.5, in Appendix III is not legally correct, and 
incomprehensible. It contradicts liability and compensation 
mechanisms in both the NWA and NEMA, and as there is no 
empowering provision in the NWA on which this condition 
can be based.  It is also unclear what is implied with 
'compensation measures for damage or mitigation 
measures', to whom this must be 'recommended' to, and 
what is regarded as 'adequate'.  

AC 25 

III 1.6. No material with pollution generating potential 
will be used in any construction activities. 

No material with pollution 
generating potential will be used in 
any construction activities. 

No   No  

Condition 1.6, in Appendix III is not legally correct, and 
incomprehensible.  It appears to relate to the requirements 
of sub-regulation 5 of GN R.704, but is vague, and does not 
specify what is implied by 'material with pollution 
generating potential'.  

AC 26 

III 1.7. 
The necessary erosion prevention mechanisms 
shall be employed to ensure the sustainability of 
all structures. 

The necessary erosion prevention 
mechanisms shall be employed to 
ensure the sustainability of all 
structures. 

   No  
Condition 1.7, in Appendix III is incomprehensible, as  
‘necessary erosion prevention mechanisms’ and 
"sustainability of structures" are vague statements, against 
which compliance cannot be measured.  

AC 27 

     Duplicate with condition 4.5 in Appendix III.  D 07 

III 1.8. 
The Licensee must ensure that structures such 
as the river diversions, river road crossings, 
weirs and the culverts shall not be damaged 
excessively by floods exceeding the magnitude 
of floods occurring on average once in every 100 
years. 

The Licensee must ensure that 
structures such as the river 
diversions, river road crossings, 
weirs and the culverts shall not be 
damaged excessively by floods 
exceeding the magnitude of floods 
occurring on average once in every 
100 years. 

   No No 

Condition 1.8, in Appendix III is incomprehensible, and not 
reasonable.  Structures such as diversions, crossings, weirs 
and culverts are designed for 1 in 100 year flood events, and 
floods exceeding this are regarded as de minimis.  It is also 
unclear what is implied by "damaged excessively".  

AC 28 

       Duplicate with condition 4.3 in Appendix III.  D 08 

III 1.9. 

The structure of temporary crossings must be 
non-erosive, structurally stable and must not 
induce any flooding or safety hazard.  
Temporary crossings must be inspected 
regularly for accumulation of debris, blockage, 
erosion of abutments and overflow areas.  
Debris must be removed and damages must be 
repaired and reinforced immediately. 

The structure of temporary crossings 
must be non-erosive, structurally 
stable and must not induce any 
flooding or safety hazard.   

 No  No  

Condition 1.9, in Appendix III is not applicable to the site-
specific situation, and incomprehensible.  There are  no 
temporary crossings planned for KiPower.  Compliance 
cannot be measured against vague statements such as  
structures should be "non-erosive" or should not "induce 
any flooding or safety hazard...".  

AC 29 

Temporary crossings must be 
inspected regularly for accumulation 
of debris, blockage, erosion of 
abutments and overflow areas.  
Debris must be removed and 
damages must be repaired and 
reinforced immediately. 

 No  No  
Condition 1.9, in Appendix III is not applicable to the site-
specific situation, and incomprehensible, as there are  no 
temporary crossings planned for KiPower.  

AC 30 

The structure of temporary crossings 
must be … 

     Duplicate with conditions 1.20 and 4.6 in Appendix III.  D 09 
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III 1.10. 

Construction activities shall start up-stream and 
proceed into a down-stream direction, so that 
the recovery processes can start immediately, 
without further disturbance from upstream 
construction works. 

Construction activities shall start up-
stream and proceed into a down-
stream direction, so that the 
recovery processes .. 

     Duplicate with condition 4.4 in Appendix III.  D 10 

III 1.11. 
Construction activities must be scheduled to 
take place during the dry seasons when flows 
are lowest. 

Construction activities must be 
scheduled to take place during the 
dry seasons when flows are lowest. 

     Duplicate with condition 7.2 in Appendix III.  D 11 

III 1.12. 
The natural migration of aquatic biota and 
upstream movement of fish must not be 
disturbed. 

The natural migration of aquatic 
biota and upstream movement of 
fish must not be disturbed. 

     Duplicate with conditions 5.7 and 6.3 in Appendix III.  D 12 

III 1.13. The development may not impede natural 
drainage lines. 

The development may not impede 
natural drainage lines. No   No  

Condition 1.13, in Appendix III is not legally correct, and 
incomprehensible.  It contradicts section 21(c) of the NWA, 
which refers to "impeding or diverting the flow of water in a 
watercourse", and  the WUL itself, which authorises 
activities to "impede or divert the flow of water in a 
watercourse".   It is unclear what is implied with 'natural 
drainage lines'.  

AC 31 

III 1.14. 

The construction camp shall not be located 
within the 1:100 year flood line or within 100 
meters of any watercourse whatever the 
greatest. 

The construction camp shall not be 
located within the 1:100 year flood 
line or within 100 meters of any 
watercourse whatever the greatest. 

     Duplicate with condition 1.4 and 1.15 in Appendix III.  D 06 

     
Contradicts conditions 5.2, 5.3 and 7.4.3 in Appendix III, 
which refer to the riparian zone, and not the 1:100 year 
floodline and 100 m from a watercourse.  

X 04 

III 1.15. 

Vehicles and other machinery must be serviced 
well above the 1:100 year flood line or within a 
horizontal distance of 100 meters from any 
watercourse or estuary.  Oils and other potential 
pollutants must be disposed off at an 
appropriate licensed site, with the necessary 
agreement from the owner of such a site. 

Vehicles and other machinery must 
be serviced well above the 1:100 
year flood line or within a horizontal 
distance of 100 meters from any 
watercourse or estuary.  

     Duplicate with condition 1.4 and 1.14 in Appendix III.  D 06 

Oils and other potential pollutants 
must be disposed off at an 
appropriate licensed site, with the 
necessary agreement from the 
owner of such a site. 

No     
Condition 1.15, in Appendix III is not legally correct, as it the 
disposal of oils is not related to activities that impede, divert 
or alter watercourses.  

AC 32 

III 1.16. 

All reagent storage tanks and reaction units 
must be supplied with a bunded area built to the 
capacity of the facility and provided with sumps 
and pumps return the spilled material back into 
the system. 

All reagent storage tanks and 
reaction units must be supplied with 
a bunded area built to the capacity 
of the facility and provided with 
sumps and pumps return the spilled 
material back into the system. 

No No    

Condition 1.16, in Appendix III is not legally correct, and not 
applicable to the site-specific situation.  Facilities such as 
reagent storage tanks and reaction units are not associated 
with activities that impede, divert or alter watercourses, 
and the bunding of such reagent storage tanks and reaction 
units are governed by the MHSA and the HSA, which the 
DWS is not empowered to administrate.  

AC 33 

III 1.17. 
The system shall be maintained in a state of 
good repair and standby pumps must be 
provided. 

The system shall be maintained in a 
state of good repair and standby 
pumps must be provided. 

   No  
Condition 1.17, in Appendix III is incomprehensible, as 'the 
system' and 'good repair' are vague statements, against 
which compliance cannot be measured.  

AC 34 
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III 1.18. 
Any hazardous substances must be handled 
according to the relevant legislation relating to 
transport, storage and use of the substance. 

Any hazardous substances must be 
handled according to the relevant 
legislation relating to transport, 
storage and use of the substance. 

No   No  

Condition 1.18, in Appendix III is not legally correct, and 
incomprehensible.  The handling of hazardous substances is 
not associated with activities that impede, divert or alter 
watercourses.  The condition contains reference to the 
requirements of the MHSA and the HSA, which the DWS is 
not empowered to regulate.    

AC 35 

III 1.19. 

Pollution caused by spills from the conveyances 
must be prevented through proper maintenance 
and effective protective measures especially 
near all stream crossings. 

Pollution caused by spills from the 
conveyances must be prevented 
through proper maintenance and 
effective protective measures 
especially near all stream crossings. 

No   No  

Condition 1.19, in Appendix III is not legally correct, and 
incomprehensible.  It contains vague statements, and it is 
unclear what is implied with "pollutions caused by spills 
from the conveyances..."  It is also not aligned with the 
definition of "pollution" in s 1 on the NWA. and implies that 
'spills'  that does not lead to pollution, can be left 
unattended.  

AC 36 

     
Contradicts condition 8.9 in Appendix III, which refers to 
"conveyor crossings must be enclosed", as opposed to 
"effective protective measures...near all stream crossings".    

X 05 

III 1.20. 

Any access roads or temporary crossings should 
be: 
1.20.1. non-erosive, structurally stable and 
should not induce any flooding or safety hazard 
1.20.2. any damage be repaired immediately to 
prevent further damage. 

Any access roads or temporary 
crossings should be: 
1.20.1. non-erosive, structurally 
stable and should not induce any 
flooding or safety hazard 

     Duplicate with conditions 1.9 and 4.6 in Appendix III.  D 09 

Any access roads or temporary 
crossings should be: 
1.20.2. any damage be repaired 
immediately to prevent further 
damage. 

   No  
Condition 1.20, in Appendix III is incomprehensible, and 
contains vague statements, against which compliance 
cannot be measured.  

AC 37 

III 2.1. 

Stormwater shall be diverted from the 
construction works and roads and shall be 
managed in such a manner as to disperse runoff 
and to prevent the concentration of stormwater 
flow. 

Stormwater shall be diverted from 
the construction works and roads 
and shall be managed in such a 
manner as to disperse runoff and to 
prevent the concentration of 
stormwater flow. 

No     

Condition 2.1, in Appendix III is not legally correct. The 
requirement to disperse of run-off contradicts sub-
regulation 6(a) of GN R704, which specifies that “Every 
person in control of a mine must confine any unpolluted 
water to a clean water system, away from any dirty area”.  

AC 38 

     
Contradicts condition 5.3 in Appendix V, which requires the 
simultaneous concentration and dispersion of stormwater 
flow.    

X 06 

III 2.2. 

Where necessary works must be constructed to 
attenuate the velocity of the stormwater 
discharge and to protect the banks of the 
watercourse. 

Where necessary works must be 
constructed to attenuate the 
velocity of the stormwater discharge 
and to protect the banks of the 
watercourse. 

   No  
Condition 2.2, in Appendix III is incomprehensible, and 
contains vague statements, against which compliance 
cannot be measured:  no indication of what is implied by 
"where necessary".  

AC 39 

     Duplicate with condition 5.4 in Appendix V.  D 13 
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III 2.3. 
Stormwater control works must be constructed, 
operated and maintained in a sustainable 
manner throughout the project. 

Stormwater control works must be 
constructed, operated and 
maintained in a sustainable manner 
throughout the project. 

   No  
Condition 2.3, in Appendix III is incomprehensible, as "a 
sustainable manner" and "the project" are vague 
statements, against which compliance cannot be measured.  

AC 40 

     Contradicts condition 5.5 in Appendix V, which refers to 
"the impacted area", as opposed to "the project".    X 07 

III 2.4. 

Increased runoff due to vegetation clearance, 
and/or soil compaction must be managed, and 
steps must be taken to ensure that stormwater 
does not lead to bank instability and excessive 
levels of silt entering the watercourse(s). 

Increased runoff due to vegetation 
clearance, and/or soil compaction 
must be managed, and steps must 
be taken to ensure that stormwater 
does not lead to bank instability and 
excessive levels of silt entering the 
watercourse(s). 

   No  
Condition 2.4, in Appendix III is incomprehensible, as 
"increased runoff" and "excessive levels of silt" are vague 
statements, against which compliance cannot be measured.  

AC 41 

     Duplicate with condition 5.8 in Appendix III and conditions 
5.2 and 5.6 in Appendix V.  D 14 

III 2.5. 

Stormwater leaving the Licensee’s premises 
must in no way be contaminated by any 
substance, whether such substance is a solid, 
liquid, vapour or gas or a combination thereof 
which is produced, used, stored, dumped or 
spilled on the premises. 

Stormwater leaving the Licensee’s 
premises must in no way be 
contaminated by any substance, 
whether such substance is a solid, 
liquid, vapour or gas or a 
combination thereof which is 
produced, used, stored, dumped or 
spilled on the premises. 

No   No  

Condition 2.5, in Appendix III is not legally correct, and 
incomprehensible. It is not aligned with the definition of 
‘pollution’  as contained in section 1 of the NWA, or with 
the provisions of section 19 of the NWA.  It is unclear 
whether "the premises" refer to areas used for the 
construction of activities that impede, divert or alter 
watercourses, or to other areas, and compliance against 
vague statements cannot be measured.  

AC 42 

     Duplicate with condition 5.1 in Appendix V.  D 15 

III 3.1. 

The in-stream water quality must be analysed 
on a monthly basis during the construction of 
the activities of the river diversion, at the 
monitoring points for both upstream and 
downstream of the river diversion for the 
following variables: pH, Electrical conductivity 
(mS/m), suspended solids (mg/l), and total 
dissolved solids (mg/l).  Monitoring shall 
continue on monthly basis for three months 
after the cessation of the activities. 

The in-stream water quality must be 
analysed on a monthly basis during 
the construction of the activities of 
the river diversion, at the monitoring 
points for both upstream and 
downstream of the river diversion 
for the following variables: pH, 
Electrical conductivity (mS/m), 
suspended solids (mg/l), and total 
dissolved solids (mg/l).  .. 

  No No  

Condition 3.1, in Appendix III is incomprehensible, and not 
scientifically correct.  It does not specify which "river 
diversion" it refers to (there are TWO such diversions near 
the proposed activities), and it does not specify the 
coordinates of these monitoring locations.  It furthermore 
does not require the monitoring of Dissolved Oxygen, which 
will be the most affected by in-stream activities, and which 
are essential for the survival of aquatic organisms.  In 
addition, although the WUL lists a total of 38 'activities' that 
may potentially impede, divert or alter water courses, it 
only requires monitoring at ONE of these.  

AC 43 

III 3.2. 
Activities (such as maintenance) that lead to 
elevated levels of turbidity of any watercourse 
must be minimised. 

Activities (such as maintenance) that 
lead to elevated levels of turbidity of 
any watercourse must be minimised. 

   No  
Condition 3.2, in Appendix III is incomprehensible, as 
"elevated levels of turbidity" and "must be minimised" are 
vague statements, against which compliance cannot be 
measured.  

AC 44 

III 3.3. 

The Licensee shall ensure that the quantity of 
the water to downstream water users does not 
decrease because of the existence of the river 
diversions, river crossings, culverts and 
associated maintenance of road crossings. 

The Licensee shall ensure that the 
quantity of the water to downstream 
water users does not decrease 
because of the existence of the river 
diversions, river crossings, culverts 
and associated maintenance of road 
crossings. 

 No  No  

Condition 3.3, in Appendix III is not applicable to the site-
specific situation, and incomprehensible.  There are no 
currently existing, or proposed structures (such as river 
diversions, river crossings, culverts, etc.)  that could lead to 
the decrease of the quantity of water available for 
downstream users.  

AC 45 
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III 4.1. 

A suitably qualified person, appointed by the 
Licensee, and approved in writing, by the 
Provincial Head, must be responsible for 
ensuring that the structures are maintained in 
line with the design specifications. 

A suitably qualified person, 
appointed by the Licensee, and 
approved in writing, by the 
Provincial Head, must be responsible 
for ensuring that the structures are 
maintained in line with the design 
specifications. 

No   No  

Condition 4.1, in Appendix III is not legally correct, and 
incomprehensible, as "a suitably qualified person" and 
"maintained in line with the design specifications" are vague 
statements, against which compliance cannot be measured.  
Design specifications deal with construction, not with 
maintenance.  The specification that the Provincial Head of 
the DWS must approve the appointment of such a suitably 
qualified person is also in conflict with several labour-
related legal provisions.    

AC 46 

III 4.2. 

The Licensee shall have a full time Civil Engineer 
Supervisor on the site during construction of 
river diversions, river crossings and culverts.  
The contractor shall have an approved Site 
Agent on the site during construction. 

The Licensee shall have a full time 
Civil Engineer Supervisor on the site 
during construction of river 
diversions, river crossings and 
culverts.  The contractor shall have 
an approved Site Agent on the site 
during construction. 

   No  

Condition 4.2, in Appendix III is incomprehensible, as it 
contains vague statements, against which compliance 
cannot be measured.  It is unclear what is implied by a "Civil 
Engineer Supervisor", or who is responsible to "approve" 
the "Site Agent".  

AC 47 

III 4.3. 

The Licensee must ensure that river diversions, 
river road crossings, weirs and the culverts shall 
not be damaged excessively by floods exceeding 
the magnitude of floods occurring on average 
once in every 100 years. 

The Licensee must ensure that river 
diversions, river road crossings, 
weirs and the culverts shall not be 
damaged excessively by floods .. 

     Duplicate with condition 1.8 in Appendix III.  D 08 

III 4.4. 

Development activities should start upstream 
and work downstream, so that the recovery 
process can start immediately, without further 
disturbance from upstream disturbances. 

Development activities should start 
upstream and work downstream, so 
that the recovery process … 

     Duplicate with condition 1.10 in Appendix III.  D 10 

III 4.5. 
The necessary erosion prevention mechanisms 
must be employed to ensure the sustainability 
of all structures. 

The necessary erosion prevention 
mechanisms … 

     Duplicate with condition 1.7 in Appendix III.  D 07 

III 4.6. 

Where temporary crossings are included their 
structure must be non-erosive, structurally 
stable and may not include any flooding or 
safety hazard.  Temporary crossings must be 
inspected regularly for accumulation of debris, 
blockage, erosion of abutments and overflow 
areas.  Damaged areas shall be repaired and 
reinforced immediately. 

Where temporary crossings are 
included their structure must be 
non-erosive, structurally stable and 
may not include any flooding or 
safety hazard… 

     Duplicate with conditions 1.9 and 1.20  in Appendix III.  D 09 

III 4.7. 

The Licensee must submit a set of as-built 
detailed drawings (non schematic layouts) to the 
Provincial Head of all river diversions, road 
crossings, and weirs, when required. 

The Licensee must submit a set of 
as-built detailed drawings …. 

     Duplicate with condition 1.2 in Appendix III.  D 05 

III 4.8. 
The Licensee shall deliver proof to the Regional 
Director of compliance, with the following, 
when required: 

The Licensee shall deliver proof to 
the Regional Director of compliance, 
with the following, when required: 
  

     Fragmented sentence - no measurable compliance 
specification.  NA 05 

     Clerical error: Incorrect reference to "Regional Director"  
instead of "Provincial Head"  ERR 02 



REVIEW OF DECISIONS BY THE DWS RELATING TO THE WUL ISSUED TO KIPOWER (PTY) LTD 
 

AUGUST 2017 © CBSS PAGE 116 

App Cond WUL condition text Compliance Specification 

Le
ga

l?
 

Si
te

? 

Sc
ie

nc
e?

 

Cl
ea

r?
 

Re
as

on
ab

le
? 

Recommendation Type Ref # 

III 4.9. 

The Licensee must ensure the placement of 
advertisements of the alteration activities in 
local newspapers and one regional newspaper 
as required by the M1.0 Operational Guideline 
for the control over the alteration of a 
watercourse. 

The Licensee must ensure the 
placement of advertisements of the 
alteration activities in local 
newspapers and one regional 
newspaper as required by the M1.0 
Operational Guideline for the control 
over the alteration of a watercourse. 

No   No  

Condition 4.9, in Appendix III is not legally correct, and 
incomprehensible.  Public participation on such alteration 
activities should have formed part of the application 
process for the WUL, in accordance with section 41(4) of the 
NWA.  Comments received should have been addressed in 
the IWULA, and the DWS should have considered such 
comments  as part of their decision to issue the WUL. This 
indicates that the DWS lacked sufficient information to 
make a decision to issue the WUL. In addition, the condition 
gives no indication as to how comments received following 
the placement of these advertisements should be handled.  
It demonstrates a complete lack of knowledge on public 
participation legislation and processes.   

AC 48 

III 5.1. 
The diversion structures may not restrict river 
flows by reducing the overall river width or 
obstructing river flow. 

The diversion structures may not 
restrict river flows by reducing the 
overall river width or obstructing 
river flow. 

 No    
Condition 5.1, in Appendix III is not applicable to the site-
specific situation, as no new diversion structures are being 
constructed, but existing structures are being upgraded.  

AC 49 

III 5.2. Operation and storage equipment within the 
riparian zone must be limited as far as possible. 

Operation and storage equipment 
within the riparian zone must be 
limited as far as possible. 

   No  
Condition 5.2, in Appendix III is incomprehensible, as "as far 
as possible" is a vague statement, against which compliance 
cannot be measured.  

AC 50 

     
Contradicts conditions 1.4 and 1.14 in Appendix III, which 
refer to the 1:100 year floodline and 100 m from a 
watercourse, and not to the riparian zone.  

X 04 

     Duplicate with condition 5.3 in Appendix III.  D 16 

III 5.3. All activities within the riparian zone should be 
restricted as far as possible. 

All activities within the riparian zone 
should be restricted as far as 
possible. 

   No  
Condition 5.3, in Appendix III is incomprehensible, as "as far 
as possible" is a vague statement, against which compliance 
cannot be measured.  

AC 51 

     
Contradicts conditions 1.4 and 1.14 in Appendix III, which 
refer to the 1:100 year floodline and 100 m from a 
watercourse, and not to the riparian zone.  

X 04 

     Duplicate with condition 5.2 in Appendix III.  D 16 

III 5.5. 

Alien vegetation must not be allowed to further 
colonise the area, and all new alien vegetation 
recruitment must be eradicated or controlled, 
using standard methods approved by the 
Department. 

Alien vegetation must not be 
allowed to further colonise the area, 
and all new alien vegetation 
recruitment must be eradicated or 
controlled, using standard methods 
approved by the Department. 

No   No  

Condition 5.5, in Appendix III is not legally correct, and 
incomprehensible.  It contains ultra vires, and incorrect, 
reference to the requirements of the NEM:BA, which the 
DWS is not empowered to administrate.  It is also nclear 
how alien vegetation should 'not be allowed to further 
colonise' the area, and it is not evident what is meant by 
‘eradicated or controlled using standard methods approved 
by the Department’, as the DWS has never published 
"standard methods" for the eradication of alien vegetation, 
since it is outside their administrative mandate.   

AC 52 
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III 5.6. 
Soils that have become compacted through the 
activities of the development must be loosened 
to an appropriate depth to allow germination. 

Soils that have become compacted 
through the activities of the 
development must be loosened .. 

   No  
Condition 5.6, in Appendix III is incomprehensible, since 
"the development" and "an appropriate depth " are vague 
statements, against which compliance cannot be measured.  

AC 53 

III 5.7. The proposed development may not impede the 
upstream movement of fish. 

The proposed development may not 
impede the upstream movement of 
fish. 

   No  
Condition 5.7, in Appendix III is incomprehensible, since 
"the proposed development" is a vague statement, against 
which compliance cannot be measured.  

AC 54 

     Duplicate with conditions 1.12 and 6.3 in Appendix III.  D 12 

III 5.8. 

Increased runoff due to vegetation clearance 
and/or soil compaction must be managed and 
steps must be taken to ensure that stormwater 
does not lead to bank instability and excessive 
levels of silt entering the stream. 

Increased runoff due to vegetation 
clearance and/or soil compaction 
must be .. 

     Duplicate with condition 2.4 in Appendix III and conditions 
5.2 and 5.6 in Appendix V.  D 14 

III 5.10. 
All reasonable steps should be made to 
minimise noise and mechanical vibrations in the 
vicinity of the river. 

All reasonable steps should be made 
to minimise noise and mechanical 
vibrations in the vicinity of the river. 

No No  No  

Condition 5.10, in Appendix III is not legally correct, not 
applicable to the site-specific situation, and 
incomprehensible.  It contains incorrect reference to noise, 
since there are no residential areas in the vicinity of the 
activities, which are also ultra vires, as it relates to the 
requirements of the MHSA and the HSA, which the DWS is 
not empowered to administrate.  Furthermore. "all 
reasonable steps" is a vague statement, against which 
compliance cannot be measured.  

AC 55 

III 6.2. 
The vegetation of the surrounding catchment 
should also be managed to prevent erosion and 
siltation of the water course. 

The vegetation of the surrounding 
catchment should also be managed 
to prevent erosion and siltation of 
the water course. 

   No  

Condition 6.2, in Appendix III is incomprehensible, as it is 
unclear what is implied by "the surrounding catchment", 
and no indication is given as to how vegetation should be 
"managed"." Compliance with these vague statements 
cannot be measured.  

AC 56 

III 6.3. 

The Licensee shall take steps necessary to allow 
movement of aquatic species, including 
migratory species during the rehabilitation 
programme. 

The Licensee shall take steps 
necessary to allow movement of 
aquatic species.. 

     Duplicate with conditions 1.12 and 5.7 in Appendix III.  D 12 

III 6.4. 

The Licensee shall embark on a systematic long-
term rehabilitation programme to restore 
natural watercourses to environmentally 
acceptable and sustainable conditions after 
construction, which shall include, but not be 
limited to: 
6.4.1. The rehabilitation of disturbed and 
degraded riparian areas to restore and upgrade 
the riparian habitat integrity to sustain a bio-
diverse riparian ecosystem; and 
6.4.2. Annually assess the habitat to monitor the 
sustainability of the diversions and compliance 
with these conditions.  Action must be taken to 
rectify any negative impacts. 

The Licensee shall embark on a 
systematic long-term rehabilitation 
programme to restore natural 
watercourses to environmentally 
acceptable and sustainable 
conditions after construction, which 
shall include,  

   No  
Condition 6.4, in Appendix III is incomprehensible, as 
"environmentally acceptable and sustainable conditions" 
and "the sustainability of the diversions" are vague 
statements, against which compliance cannot be measured.  

AC 57 
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III 6.5. 

The Licensee shall ensure that the volume of 
flow is not reduced except for natural 
evaporative losses and the authorised 
attenuation volumes. 

The Licensee shall ensure that the 
volume of flow is not reduced except 
for natural evaporative losses and 
the authorised attenuation volumes. 

No No  No  

Condition 6.5, in Appendix III is not legally correct, not 
applicable to the site-specific situation, and 
incomprehensible.  The WUL does not authorise any 
"attenuation volumes", and "natural evaporative losses" is a 
vague statement, against which compliance cannot be 
measured.  

AC 58 

III 7.1. 

The Licensee shall determine flood lines (1:50 
and 1:100 year) prior to construction to ensure 
risks are adequately managed.  Flood lines shall 
be clearly indicated on the layout plans. 

The Licensee shall determine flood 
lines (1:50 and 1:100 year) prior to 
construction to ensure risks are 
adequately managed.  Flood lines 
shall be clearly indicated on the 
layout plans. 

No  No   

Condition 7.1, in Appendix III is not legally correct, and not 
scientifically correct.  Floodlines should have been 
determined prior to submission of the IWULA to the DWS, 
and the DWS should have considered these floodlines as 
part of their decision to issue the WUL  This indicates that 
the DWS lacked sufficient information to make a decision to 
issue the WUL.   

AC 59 

III 7.2. 

The Licensee shall schedule construction 
activities at or close to river crossings, streams 
or wetlands to take place during low flow 
periods. 

.. schedule construction activities at 
or close to river crossings, streams or 
wetlands to take place during low 
flow periods. 

     Duplicate with condition 1.11 in Appendix III.  D 11 

III 7.3. 
The Licensee shall clearly indicate all wetlands 
boundaries within the project area on layout 
plans. 

The Licensee shall clearly indicate all 
wetlands boundaries within the 
project area on layout plans. 

   No  
Condition 7.3, in Appendix III is incomprehensible, as 
"within the project area" is a vague statement, against 
which compliance cannot be measured.  

AC 60 

III 7.4. 

Design and planning of all proposed 
construction activities adjacent to or in the 
vicinity of rivers, streams and wetlands shall 
consider the following measures: 
7.4.1. Impact of alignment on springs and 
wetlands shall be investigated and monitored 
and ensure their continued functioning. 
7.4.2. Where appropriate, large individual 
indigenous riparian trees shall be avoided during 
construction and shall be clearly marked on site. 
7.4.3. All construction roads in or adjacent to 
the riparian zone shall be minimised and if 
required, shall be aligned and managed so as to 
minimise disturbance of the riparian zone and 
in-stream habitats. 

Design and planning of all proposed 
construction activities adjacent to or 
in the vicinity of rivers, streams and 
wetlands shall consider the following 
measures: 
7.4.1. Impact of alignment on springs 
and wetlands shall be investigated 
and monitored and ensure their 
continued functioning. 
7.4.2. Where appropriate, large 
individual indigenous riparian trees 
shall be avoided during construction 
and shall be clearly marked on site. 

No No No No  

Condition 7.4, in Appendix III is not legally correct, not 
scientifically correct, not applicable to the site-specific 
situation, and incomprehensible, as "shall consider the 
following" is not legally enforceable, and "impact of 
alignment on springs and wetlands" is a vague statement, 
against which compliance cannot be measured. Moreover, 
such "impact of alignment" should have been considered by 
the DWS prior to decision-making on the issuing of the 
WUL. This indicates that the DWS lacked sufficient 
information to make a decision to issue the WUL.   

AC 61 

7.4.2. Where appropriate, large 
individual indigenous riparian trees 
shall be avoided during construction 
and shall be clearly marked on site. 

 No No   
Condition 7.4, in Appendix III is not scientifically correct, and 
not applicable to the site-specific situation. The area is 
located in the Grassland Biome, where large indigenous 
trees do not form part of the natural vegetation.  

AC 62 

7.4.3. All construction roads in or 
adjacent to the riparian zone shall be 
minimised and if required, shall be 
aligned and managed so as to 
minimise disturbance of the riparian 
zone and in-stream habitats. 

     
Contradicts conditions 1.4 and 1.14 in Appendix III, which 
refer to the 1:100 year floodline and 100 m from a 
watercourse, and not to the riparian zone.  

X 04 
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III 7.5. 

The Licensee shall do bio-monitoring to 
determine the impact, change, deterioration 
and improvement of the aquatic system 
associated with the activities of impeding, 
altering or diverting the water resource. 

The Licensee shall do bio-monitoring 
to determine the impact, change, 
deterioration and improvement of 
the aquatic system associated with 
the activities of impeding, altering or 
diverting the water resource. 

  No No  

Condition 7.5, in Appendix III is not scientifically correct, and 
incomprehensible.  Scientifically correct aquatic bio-
monitoring is dependent on finding suitable sites for bio-
monitoring, and the currently available methods for bio-
monitoring (IHAS, SASS5, FRAI, etc.) are not suitable to be 
used in wetlands.  Moreover, aquatic bio-monitoring is not a 
short-term measurement tool that can be used to measure 
impacts resulting from specific types of activities.  

AC 63 

     
Contradicts condition 3.6 in Appendix V, which contains 
different requirements for the monitoring of impacts on 
aquatic health.  

X 08 

III 8.1. 

New discharge points must be designed for the 
wetland diversion into the Wilge River.  Designs 
to be submitted to Provincial head for approval 
before construction starts. 

New discharge points must be 
designed for the wetland diversion 
into the Wilge River.  Designs to be 
submitted to Provincial head for 
approval before construction starts. 

No No    

Condition 8.1, in Appendix III is not legally correct, and not 
applicable to the site-specific situation.  There is no 
"wetland diversion" associated with the proposed activities 
at KiPower, there are only two existing river diversions, one 
of which is to be upgraded.  If there was such a "wetland 
diversion", design plans for its discharge points should have 
been submitted to the DWS as part of the IWULA, and the 
DWS should have considered these design plans as part of 
their decision to issue the WUL.  This indicates that the DWS 
lacked sufficient information to make a decision to issue the 
WUL.   

AC 64 

III 8.2. 

The stream diversions must be constructed 
using topsoiled and vegetated Armorflex in 
combination with appropriate size rock 
mattresses, 1:3 or flatter slopes, topsoil and 
indigenous harvested vegetation in the 
surrounding area to pilot test what is best for 
hydrological and ecological connectivity and 
processes.  Preference is to be given to the use 
of rock mattress above Armorflex.  Designs to be 
submitted for approval to Provincial Head 
before construction starts. 

The stream diversions must be 
constructed using topsoiled and 
vegetated Armorflex in combination 
with appropriate size rock 
mattresses, 1:3 or flatter slopes, 
topsoil and indigenous harvested 
vegetation in the surrounding area 
to pilot test what is best for 
hydrological and ecological 
connectivity and processes.  
Preference is to be given to the use 
of rock mattress above Armorflex.  
Designs to be submitted for approval 
to Provincial Head before 
construction starts. 

No   No  

Condition 8.2, in Appendix III is not legally correct, and 
incomprehensible.  So-called "pilot tests" to determine the 
best engineering methods to use for the construction of 
stream diversions should have been conducted prior to the 
submission of the IWULA, and the outcome of such tests, 
together with the designs for the construction of the 
diversions, should have been submitted to the DWS as part 
of the IWULA, and the DWS should have considered these 
design plans as part of their decision to issue the WUL.  As it 
stands, the condition contains vague statements, against 
which compliance cannot be measured.  This indicates that 
the DWS lacked sufficient information to make a decision to 
issue the WUL.   

AC 65 

III 8.3. 

The Rehabilitation Plan is to be drawn up by a 
landscape architect or botanist on A1 paper and 
submitted to Provincial Head for approval within 
3 months of licence being issued. 

The Rehabilitation Plan is to be 
drawn up by a landscape architect or 
botanist on A1 paper and submitted 
to Provincial Head for approval 
within 3 months of licence being 
issued. 

 No No No  

Condition 8.3, in Appendix III is not scientifically correct, not 
applicable to the site-specific situation, and 
incomprehensible.  Landscape architects or botanists are 
not aquatic scientists, and will not be able to prepare plans 
that will lead to the rehabilitation of aquatic systems that 
have been affected by in-stream activities.  It is also unclear 
for which area or areas this "Rehabilitation Plan" is to be 
drafted.  

AC 66 
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III 8.4. 
Landscape Maintenance Plan is to be drawn up 
by landscape architect for approval by Provincial 
Head within 3 months of licence being issued. 

Landscape Maintenance Plan is to be 
drawn up by landscape architect for 
approval by Provincial Head within 3 
months of licence being issued. 

No No No No  

Condition 8.4, in Appendix III is not legally correct, not 
scientifically correct, not applicable to the site-specific 
situation, and incomprehensible. There is no empowering 
provision in the NWA that mandates the Provincial Head to 
approve a "Landscape Maintenance Plan", which bears no 
relevance to streambeds or aquatic biota. Landscape 
architects are not aquatic scientists, and will not be able to 
prepare plans that will lead to the rehabilitation and 
maintenance of aquatic systems that have been affected by 
in-stream activities. There is no indication given in the WUL, 
and no Guidelines published by the DWS, outlining what the 
contents of such a "Landscape Maintenance Plan" should 
be, and how it would differ from the "Rehabilitation Plan" 
mentioned in condition 8.3.    

AC 67 

III 8.5. 

A Water Management Plan must be drawn up 
and submitted to the Provincial Head within 6 
months of licence being issued indicating what 
ecological releases/discharges will be made, 
how the Reserve will be met and un updated 
water balance. 

A Water Management Plan must be 
drawn up and submitted to the 
Provincial Head within 6 months of 
licence being issued indicating what 
ecological releases/discharges will 
be made, how the Reserve will be 
met and un updated water balance.  

No  No   

Condition 8.5, in Appendix III is not legally correct, and not 
scientifically correct.  Such a "Water Management Plan" 
indicating what releases or discharges will be made into 
aquatic ecosystems, how the Reserve will be met, and 
containing a proper water balance, should have been 
submitted to the DWS as part of the IWULA, and the DWS 
should have considered these aspects as part of their 
decision to issue the WUL.  This indicates that the DWS 
lacked sufficient information to make a decision to issue the 
WUL. Also refer to condition 7 in Appendix I: no indication is 
contained in the WUL with regard to what the Reserve is for 
this stretch of the Wilge River.  

AC 68 

     Language error:  "un updated water balance" - this should 
be "an updated water balance"  ERR 06 

III 8.6. 

Designs for the Road Bridge and conveyor 
crossing must cater for the 1:100 year floods, 
ecological connectivity as well as erosion 
protection measures and vegetation. 

Designs for the Road Bridge and 
conveyor crossing must cater for the 
1:100 year floods, ecological 
connectivity as well as erosion 
protection measures and vegetation. 

No  No No  

Condition 8.6, in Appendix III is not legally correct, not 
scientifically correct, and incomprehensible, as no indication 
is given to which "road bridge" and which "conveyor 
crossing" is being referred. Moreover, design plans that 
meet these requirements should have been prepared prior 
to submission of the IWULA to the DWS, and the DWS 
should have considered these design plans as part of their 
decision to issue the WUL.  This indicates that the DWS 
lacked sufficient information to make a decision to issue the 
WUL.   

AC 69 

III 8.7/ 
8.8 conditions numbered 8.7 or 8.8.        Error in numbering - there are no conditions numbered 8.7 

or 8.8.  ERR 07 
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III 8.9. Conveyor crossings must be enclosed to avoid 
spills and pollution to the Wilge River. 

Conveyor crossings must be 
enclosed to avoid spills and pollution 
to the Wilge River. 

No   No  

Condition 8.9, in Appendix III is not legally correct, and 
incomprehensible.  It contains vague statements, and it is 
unclear what is implied with "pollution to the Wilge River".  
It is also not aligned with the definition of "pollution" in s 1 
on the NWA  

AC 70 

     
Contradicts condition 1.19 in Appendix III, which refers to 
"effective protective measures...near all stream crossings", 
as opposed to "conveyor crossings must be enclosed".    

X 05 

III 8.10. 

A short and long term strategy must be 
developed on AMD management and treatment 
of polluted water.  To be submitted to the 
Provincial Head for approval within 6 months. 

A short and long term strategy must 
be developed on AMD management 
and treatment of polluted water.  To 
be submitted to the Provincial Head 
for approval within 6 months. 

No No  No  

Condition 8.10, in Appendix III is not legally correct, not 
applicable to the site-specific situation, and 
incomprehensible.  Such strategies bear no relation to 
activities proposed to impede, divert, or alter water 
courses, to which this Appendix relates.  More importantly, 
the responsibility for the management and treatment of 
AMD and polluted water lies with Delmas Coal and Ikhwezi 
Colliery, and NOT with KiPower.  Therefore, such strategies 
should be submitted to the DWS under governance of a 
directive issued to Delmas Coal and/or Ikhwezi Colliery ito 
section 19 of the NWA, and not as part of a WUL issued to a 
company that is yet to generate any income.  If the DWS 
were to consider such strategies, it should have been 
prepared prior to submission of the IWULA to the DWS, and 
the DWS should have considered such strategies as part of 
their decision to issue the WUL. This indicates that the DWS 
lacked sufficient information to make a decision to issue the 
WUL.  As it stands, the WUL is in fact authorising pollution, 
which goes directly against section 24 of the Constitution.  

AC 71 

III 8.11. 
Stormwater Management Plan to be drawn up 
and submitted to Provincial Head for approval 
within 3 months. 

Stormwater Management Plan to be 
drawn up and submitted to 
Provincial Head for approval within 3 
months. 

No   No  

Condition 8.11, in Appendix III is not legally correct, and 
incomprehensible.  Such a "Stormwater Management Plan" 
should have been prepared and submitted to the DWS as 
part of the IWULA, and the DWS should have considered 
stormwater management aspects as part of their decision to 
issue the WUL.  This indicates that the DWS lacked sufficient 
information to make a decision to issue the WUL.  

AC 72 

III 8.12. Designs of discharge areas to be submitted for 
approval. 

Designs of discharge areas to be 
submitted for approval. No   No  

Condition 8.12, in Appendix III is not legally correct, and 
incomprehensible.  No indication is given with regard to 
which "discharge areas" are being referred to, and 
compliance can thus not be measured.  Moreover,  designs 
for discharge areas should have been submitted to the DWS 
as part of the IWULA, and the DWS should have considered 
these designs as part of their decision to issue the WUL.  
This demonstrates that the DWS lacked sufficient 
information to make the decision to issue the WUL.   

AC 73 
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III 8.13. 
Monitoring and auditing programme to be 
updated and submitted to regional Head for 
approval within 3 months. 

Monitoring and auditing programme 
to be updated and submitted to 
regional Head for approval within 3 
months. 
  

No   No  

Condition 8.13, in Appendix III is not legally correct, and 
incomprehensible.  It contains vague statements, and it is 
unclear what is implied with "Monitoring and auditing 
programme", as such updated monitoring and auditing 
programme should have been submitted to the DWS as part 
of the IWULA, and the DWS should have considered these 
programmes as part of their decision to issue the WUL.  This 
demonstrates that the DWS lacked sufficient information to 
make the decision to issue the WUL.   

AC 74 

     Clerical error: Incorrect reference to "Regional Head"  
instead of "Provincial Head"  ERR 02 

III 8.14. Wetland offset strategy must be implemented 
as stipulated in the report. 

Wetland offset strategy must be 
implemented as stipulated in the 
report. 

No No  No  

Condition 8.14, in Appendix III is not legally correct, not 
applicable to the site-specific situation, and 
incomprehensible.  The "Report" does not contain a 
'wetland offset strategy", but a number of measures aimed 
at the rehabilitation of historic damages to water courses 
caused by activities of Delmas Coal and Ikhwezi Colliery.  
Therefore, the responsibility for the  rehabilitation of 
historic damages to water courses lies with Delmas Coal and 
Ikhwezi Colliery, and NOT with KiPower, and the 
implementation of such rehabilitation measures should be 
governed by the DWS by means of a directive issued to 
Delmas Coal and/or Ikhwezi Colliery ito section 19 of the 
NWA, and not as part of a WUL that is issued to a company 
that is yet to generate any income. As it stands, the WUL is 
in fact authorising pollution, which goes directly against 
section 24 of the Constitution.  

AC 75 

III 8.15. 

The routes of water supply pipelines must be 
optimised by a wetland expert and proof 
submitted to the Provincial Head before 
construction starts.  Functionality of wetlands 
must not be compromised.  Preferential flow 
paths must be avoided along the 
pipeline/trench.  Shaping, topsoiling, re-
vegetation must be to original wetland 
conditions. 

The routes of water supply pipelines 
must be optimised by a wetland 
expert and proof submitted to the 
Provincial Head before construction 
starts.  Functionality of wetlands 
must not be compromised.  
Preferential flow paths must be 
avoided along the pipeline/trench.  
Shaping, topsoiling, re-vegetation 
must be to original wetland 
conditions. 

No No    

Condition 8.15, in Appendix III is not legally correct, and not 
applicable to the site-specific situation.  The IWULA clearly 
indicates that 'water supply pipelines'  are part of a separate 
application, and it contained no information on these 
pipelines.  The DWS Record of recommendation confirms 
this, indicating on page 8 that this aspect has not been 
assessed for this WUL. The inclusion of this condition in the 
WUL implies that the DWS in fact required the information 
on these pipelines in order to make a decision on this WUL.  
This information should have been submitted to the DWS as 
part of the IWULA, and the DWS should have considered 
these aspects as part of their decision to issue the WUL.  
This demonstrates that the DWS lacked sufficient 
information to make the decision to issue the WUL.   

AC 76 

III 8.16. condition numbered 8.16        Error in numbering - there is no condition numbered 8.16  ERR 08 
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III 8.17. Shortest powerline route connections to the grid 
must be investigated and is preferred. 

Shortest powerline route 
connections to the grid must be 
investigated and is preferred. 

No No    

Condition 8.17, in Appendix III is not legally correct, and not 
applicable to the site-specific situation.  The IWULA clearly 
indicates that the 'powerline route'  is part of a separate 
application, and it contained no information on these 
powerlines.  The DWS Record of recommendation confirms 
this, indicating on page 8 that this aspect has not been 
assessed for this WUL. The inclusion of this condition in the 
WUL implies that the DWS in fact required the information 
on these powerlines in order to make a decision on this 
WUL.  This information should have been submitted to the 
DWS as part of the IWULA, and the DWS should have 
considered these aspects as part of their decision to issue 
the WUL.  This demonstrates that the DWS lacked sufficient 
information to make the decision to issue the WUL.   

AC 77 

IV  APPENDIX IV        Error in numbering - there is no Appendix IV  ERR 01 

V 1.1. 

The Licensee is authorised to dispose water 
containing waste into the waste containment 
facilities as indicated in Table 4: 
Table 4: Volume to be disposed at the waste 
management facility 

The Licensee is authorised to dispose 
water containing waste into the 
waste containment facilities as 
indicated in Table 4: 
Table 4: Volume to be disposed at 
the waste management facility 

No     
Condition 1.1, in Appendix V is not legally correct.  A large  
number of activities are not 'water uses' as described in 
section 21 of the NWA. Refer to Table 4, Table 6 and Table 
7.  

AC 78 

 No No   

Condition 1.1, in Appendix V is not scientifically correct, and 
not applicable to the site-specific situation.  No properties 
where any of the water uses occurs are indicated, the 
coordinates for some water uses are incorrect, and the 
metrics of some activities are either not specified, or 
specified incorrectly.  

AC 79 

V 1.1. 

The quantity of water containing waste 
authorised to be disposed of in table 3 in terms 
of this licence may only be exceeded without 
authorisation from the Provincial Head as stated 
in section 50 of the Act. 

The quantity of water containing 
waste authorised to be disposed of 
in table 3 in terms of this licence 
may only be exceeded without 
authorisation from the Provincial 
Head as stated in section 50 of the 
Act.  

No   No  

Condition 1.1, in Appendix V is not legally correct, and 
incomprehensible.  Section 50 of the act makes provision 
for the amendment of WUL-conditions by the responsible 
authority, i.e. with authorisation of the Provincial Head, and 
only when such amendment will not have a significant 
detrimental impact on the environment, and will not affect 
the interests of other parties.  

AC 80 

     duplication in numbering with condition 1.1 in Appendix V.  ERR 09 

     Contradicts condition 2.3 in Appendix V, which contains no 
reference to section 50 of the NWA.  X 09 

V 2.1. 

The Licensee shall carry out and complete all the 
activities, including the operation of the facility 
listed in Table 4, according to the Report and 
according to the final plans submitted with the 
Water Use Licence Application as approved by 
the Provincial Head. 

The Licensee shall carry out and 
complete all the activities, including 
the operation of the facility listed in 
Table 4, according to the Report and 
according to the final plans 
submitted with the Water Use 
Licence Application as approved by 
the Provincial Head. 

 No  No  

Condition 2.1, in Appendix V is not applicable to the site-
specific situation, and incomprehensible.  There was no 
"operational plan"  for any of the waste disposal facilities 
included in the Report, and it is unclear which facility is 
being referred to, and which 'plan'  were approved by the 
Provincial Head.  

AC 81 

     Duplicate with condition 2.4 in Appendix V.  D 17 
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V 2.2. 

The construction and operation of the facility 
must be carried out under the supervision of a 
professional Civil Engineer, registered under the 
Engineering Profession of South Africa Act, 1990 
(Act 114 of 1990), as approved by the designer. 

The construction and operation of 
the facility must be carried out 
under the supervision of a 
professional Civil Engineer, 
registered under … 

   No  

Condition 2.2, in Appendix V is incomprehensible. It does 
not indicate who the 'designer' is, or what the difference is 
between the 'designer' and the engineer overseeing 
construction and operation, or what exactly the 'designer' 
should approve.   

AC 82 

     Duplicate with condition 10.3 in Appendix V.  D 18 

V 2.3. 

The quantity of water containing waste 
authorised to be disposed of in terms of this 
licence must not be exceeded without 
authorisation from the Provincial Head. 
  

The quantity of water containing 
waste authorised to be disposed of 
in terms of this licence must not be 
exceeded without authorisation 
from the Provincial Head. 
  

No     

Condition 2.3, in Appendix V is not legally correct. It contradicts 
the requirements with regard to water use authorisation in 
Chapter 4 of the NWA, as exceeding the quantities of waste to 
be disposed cannot be arranged with ‘authorisation from the 
Provincial Head'  – such changes will require a license 
amendment in accordance with the procedures as provided for 
in Chapter 4 of the NWA.   

AC 83 

     Contradicts condition 1.1 in Appendix V, which refers to 
section 50 of the NWA.  X 09 

V 2.4. 

The Licensee must ensure that the disposal of 
the waste water and the operation and 
maintenance of the system are done according 
to the provisions in the Report. 

The Licensee must ensure that the 
disposal of the waste water and the 
operation and maintenance of the 
system are done according to the 
provisions in the Report. 

 No  No  

Condition 2.4, in Appendix V is not applicable to the site-
specific situation, and incomprehensible.  There was no  
provisions for the operation of any of the waste disposal 
facilities included in the Report, and it is unclear what is implied 
by "the system".  

AC 84 

     Duplicate with condition 2.1 in Appendix V.  D 17 

V 2.6. 

The storage facilities must be operated and 
maintained to have a minimum freeboard of 0.8 
metres above full supply level and all other 
water systems related thereto shall be operated 
in such a manner that it is at all times capable of 
handling the 1:50 year flood-event on top of its 
mean operating level. 

The storage facilities must be 
operated and maintained to have a 
minimum freeboard of 0.8 metres 
above full supply level … 

No   No  

Condition 2.6, in Appendix V is not legally correct, and 
incomprehensible.  It contradicts the requirements of sub-
regulation 6(e) of GN R.704, and is vague, as it does not 
specify what is implied by 'storage facilities', 'all other water 
systems', and 'mean operating level'.  

AC 85 

V 2.7. 
The Licensee must use acknowledged methods 
for sampling and the date, time, and sampler 
must be indicated for each sample. 

The Licensee must use 
acknowledged methods for sampling 
and the date, time, and sampler 
must be indicated for each sample.  

     
Contradicts condition 3.4 in Appendix V, which specifies that 
the date, time and monitoring point must be recorded, but 
not the sampler.  

X 10 

     Error in numbering - should have resorted under heading 3, 
which deals with Monitoring  ERR 10 

V 3.1. 

The Licensee must establish a groundwater 
monitoring borehole downstream and upstream 
of the each waste containment facility.  The 
monitoring borehole should be in line with the 
groundwater flow direction. 

The Licensee must establish a 
groundwater monitoring borehole 
downstream and upstream of the 
each waste containment facility.  
The monitoring borehole should be 
in line with the groundwater flow 
direction. 

 No No No No 

Condition 3.1, in Appendix V is not scientifically correct, not 
applicable to the site-specific situation, incomprehensible, and 
not reasonable.    It contains vague statements, and it is unclear 
what is implied with "the each waste containment facility".  In 
addition, a groundwater monitoring programme was included 
in the IWULA, and  if this was not deemed sufficient, the DWS 
should have requested the establishment of these additional 
boreholes as part of the preparation of the IWULA, and should 
have included the locations of these boreholes in the WUL.  
This demonstrates that the DWS lacked sufficient information 
to make the decision to issue the WUL.   

AC 86 



REVIEW OF DECISIONS BY THE DWS RELATING TO THE WUL ISSUED TO KIPOWER (PTY) LTD 
 

AUGUST 2017 © CBSS PAGE 125 

App Cond WUL condition text Compliance Specification 

Le
ga

l?
 

Si
te

? 

Sc
ie

nc
e?

 

Cl
ea

r?
 

Re
as

on
ab

le
? 

Recommendation Type Ref # 

V 3.2. 

The above mentioned boreholes must be 
monitored in conjunction with existing 
boreholes and on properties around the power 
station. 

The above mentioned boreholes 
must be monitored in conjunction 
with existing boreholes and on 
properties around the power station. 

   No  

Condition 3.2, in Appendix V is incomprehensible.    It 
contains vague statements, and it is unclear what is implied 
with "must be monitored in conjunction with existing 
boreholes and on properties around the power station", as 
a groundwater monitoring programme was included in the 
IWULA, and  if this was not deemed sufficient, the DWS 
should have requested the establishment of these 
additional boreholes as part of the preparation of the 
IWULA, and should have included the locations of these 
boreholes in the WUL.  This demonstrates that the DWS 
lacked sufficient information to make the decision to issue 
the WUL.   

AC 87 

V 3.3. 

The Licensee shall also monitor on a monthly 
basis the water resources at surface water 
monitoring point and Ground water monitoring 
point to determine the impact of the facility and 
other activities on the water quality by taking 
samples at the monitoring points described in 
Tables 5, 6, 7 and 8 below: 
 
Table 5: Groundwater monitoring points  
 
Table 6: Surface water monitoring points 
 
Table 7: Chemical parameters in surface water 
to be analysed during the construction and 
operation: 
 
Table 8: Chemical parameters in groundwater to 
be analysed during construction and operation: 

The Licensee shall also monitor on a 
monthly basis the water resources at 
surface water monitoring point and 
Ground water monitoring point to 
determine the impact of the facility 
and other activities on the water 
quality by taking samples at the 
monitoring points described in 
Tables 5, 6, 7 and 8 below: 

 No No No  

Condition 3.3, in Appendix V is not scientifically correct, not 
applicable to the site-specific situation, and 
incomprehensible.  The WUL does not specify any limit 
values against which to compare the monitored variables, 
which makes the monitoring of these variables pointless.  
Moreover, the WUL does not prescribe the monitoring of 
any contamination source, such as PCDs, or the monitoring 
of surface- and groundwater quality in the vicinity of the so-
called "wetland offset areas".  As discussed in paragraph 
4.3.2.2, there are a number of inconsistencies and 
deficiencies with the variables and frequencies specified.  
These aspects indicate that the DWS lacked the information 
it required to specify a proper monitoring programme in the 
WUL.  

AC 88 

     The frequencies specified in the tables contradicts the 
frequency specified in the condition itself.  X 11 

V 3.4. 
The date, time and monitoring point in respect 
of each sample taken must be recorded 
together with the results of the analysis. 

The date, time and monitoring point 
in respect of each sample taken 
must be recorded together with the 
results of the analysis. 

     
Contradicts condition 2.7 in Appendix V, which specifies that 
the date, time and sampler must be recorded, but not the 
monitoring point.  

X 10 

V 3.5. 
Monitoring points shall not be changed prior to 
notification to and written approval by the 
Provincial Head. 

Monitoring points shall not be 
changed prior to notification to and 
written approval by the Provincial 
Head. 

No     

Condition 3.5, in Appendix V is not legally correct, as any 
changes to the monitoring points as contained in the WUL 
cannot be granted by the 'written approval' of the Provincial 
Head, but will require an amendment of the WUL in 
accordance with the procedures as provided for in Chapter 
4 of the NWA.    

AC 89 
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V 3.6. 

An Aquatic Scientist approved by the Provincial 
Head must establish a monitoring programme 
for the following indices:  Invertebrate Habitat 
Assessment System (IHAS) and the latest SASS 
(South African Scoring System).  Sampling must 
be done once during the summer season and 
once during the winter season, annually, to 
reflect the status of the river upstream and 
downstream of the mining and associated 
activities. 

An Aquatic Scientist approved by the 
Provincial Head must establish a 
monitoring programme for the 
following indices:   

  No   
Condition 3.6, in Appendix V is not scientifically correct, as 
SASS5 and IHAS are limited in their ability to reflect the 
aquatic health status of the river, and additional methods 
such as VEGRAI, MIRAI and FRAI should also be specified.  

AC 90 

     
Contradicts condition 7.5 in Appendix III, which contains 
different requirements for the monitoring of impacts on 
aquatic health.  

X 08 

V 3.7. 

Analysis shall be carried out in accordance with 
methods prescribed by and obtainable from the 
South African National of Standards (SANS), in 
terms of the Standards Act, 1982 (Act 30 of 
1982). 

… the South African National of 
Standards (SANS), in terms of the 
Standards Act, 1982 (Act 30 of 1982). 

No   No  

Condition 3.7, in Appendix V is not legally correct, and 
incomprehensible. There is no organisation by the name of 
"South African National of Standards" that is described in 
the Standards Act.  The intention was probably to refer to 
the South African Bureau of Standards ("SABS").  

AC 91 

V 3.8. 
The methods of analysis shall not be changed 
without prior notification to and written 
approval by the Minister.  

The methods of analysis shall not be 
changed without prior notification to 
and written approval by the 
Minister.  

No     
Condition 3.8, in Appendix V is not legally correct.  There is 
no provision in the NWA that empowers the Minister to 
change methods of analysis prescribed by the SABS under 
the Standards Act.  

AC 92 

V 4.1. 

The Licensee must update the water balance 
annually and calculate the loads of waste 
emanating from the activities. The Licensee 
must determine the contribution of their 
activities to the mass balance for the water 
resource and must furthermore co-operate with 
other water users in the catchment to 
determine the mass balance for the water 
resource reserve compliance point. 

The Licensee must update the water 
balance annually and calculate the 
loads of waste emanating from the 
activities.  

  No No  

Condition 4.1, in Appendix V is not scientifically correct, and 
incomprehensible.  According to the WUL, KiPower does not 
discharge any waste into water resources, only 'clean 
water'.  This specification indicates that the DWS do not 
consider these discharges to be 'clean water', which implies 
that these discharges should have been authorised as 
section 21(f) water uses.   

AC 93 

The Licensee must determine the 
contribution of their activities to the 
mass balance for the water resource 
... 

 No  No No 

Condition 4.1, in Appendix V is not applicable to the site-
specific situation, incomprehensible, and not reasonable.  It 
is not possible to determine the contribution of KiPower's 
activities to 'the mass balance for the water resource', 
without  specifying for which water resource this should be 
determined, or the location of the water resource reserve 
compliance point, and without making information available 
on the mass balance of the water resources in the vicinity of 
KiPower.  

AC 94 

V 4.2. 

The Licensee must submit the results of analysis 
for the monitoring requirements to the 
Provincial Head on a quarterly basis under 
reference number 27/2/2/B520/16/4. 

The Licensee must submit the results 
of analysis for the monitoring 
requirements to the Provincial Head 
on a quarterly basis under reference 
number 27/2/2/B520/16/4. 

  No No  

Condition 4.2, in Appendix V is not scientifically correct, and 
incomprehensible.  The monitoring requirements specifies 
in some instances only an annual monitoring frequency, and 
the WUL should not just require the submission of results, 
but also an Annual Interpretative Report, which integrates 
and summarises all results, and graphically evaluates trends.  

AC 95 



REVIEW OF DECISIONS BY THE DWS RELATING TO THE WUL ISSUED TO KIPOWER (PTY) LTD 
 

AUGUST 2017 © CBSS PAGE 127 

App Cond WUL condition text Compliance Specification 

Le
ga

l?
 

Si
te

? 

Sc
ie

nc
e?

 

Cl
ea

r?
 

Re
as

on
ab

le
? 

Recommendation Type Ref # 

V 5.1. 

Stormwater leaving the Licensee’s premises 
shall in no way be contaminated by any 
substance, whether such substance is a solid, 
liquid, vapour or gas or a combination thereof 
which is produced, used, stored, dumped or 
spilled on the premises. 

Stormwater leaving the Licensee’s 
premises shall in no way be 
contaminated … 

     Duplicate with condition 2.5 in Appendix III.  D 15 

V 5.2. 

Increased runoff due to vegetation clearance 
and/or soil compaction must be managed, and 
steps must be taken to ensure that storm water 
does not lead to bank instability and excessive 
levels of silt entering the stream. 

Increased runoff due to vegetation 
clearance and/or soil compaction 
must be managed… 

     Duplicate with conditions 2.4 and 5.8 in Appendix III and 
condition 5.6 in Appendix V.  D 14 

V 5.3. 

Storm-water shall be diverted from the return 
water dam and roads and shall be managed in 
such a manner as to disperse runoff and 
concentrating the storm-water flow.  

… as to disperse runoff and 
concentrating the storm-water flow.  

     Requires the simultaneous concentration and dispersion of 
stormwater flow.  Contradicts condition 2.1 in Appendix III.  X 06 

V 5.4. 

Where necessary works must be constructed to 
attenuate the velocity of any storm-water 
discharge and to protect the banks of the 
affected watercourses. 

Where necessary works must be 
constructed to attenuate the 
velocity of any storm-water 
discharge … 

     Duplicate with condition 2.2 in Appendix III.  D 13 

V 5.5. 
Storm-water control works must be constructed, 
operated and maintained in a sustainable 
manner throughout the impacted area. 

 …in a sustainable manner 
throughout the impacted area. 

     Contradicts condition 2.3 in Appendix III, which refers to 
"the project", as opposed to "the impacted area".    X 07 

V 5.6. 

Increased runoff due to vegetation clearance 
and/or soil compaction must be managed, and 
steps must be taken to ensure that storm-water 
does not lead to bank instability and excessive 
levels of silt entering the streams. 

Increased runoff due to vegetation 
clearance and/or soil compaction 
must be managed… 

     Duplicate with conditions 2.4 and 5.8 in Appendix III and 
condition 5.2 in Appendix V.  D 14 

V 5.7. 

All storm-water that would naturally run across 
the pollution areas shall be diverted via channels 
and trapezoidal drains designed to contain the 
1:50 year flood. 

All storm-water that would naturally 
run across the pollution areas shall 
be diverted via channels and 
trapezoidal drains designed to 
contain the 1:50 year flood. 

No   No  

Condition 5.7, in Appendix V is not legally correct, and 
incomprehensible.  It duplicates and/or contradicts the 
requirements of GN R704, and it is unclear what is implied 
by "pollution areas", which appears to be implying “dirty 
areas” or "contaminated areas”, since the use of the word 
"pollution" in this context is not aligned with the definition 
of ‘pollution’ as contained in section 1 of the NWA, or with 
the provisions of section 19 of the NWA.  

AC 96 

V 5.8. 

The Polluted storm water system shall be 
designed and implemented to provide suitable 
routing and pumping capacity for contaminated 
storm water from the individual facilities to the 
respective storm water dams in accordance with 
the design specifications as contained in the 
Integrated Water Use Licence Application 
report.  

The Polluted storm water system 
shall be designed and implemented 
to provide suitable routing and 
pumping capacity for contaminated 
storm water from the individual 
facilities to the respective storm 
water dams …  

   No  
Condition 5.8, in Appendix V is incomprehensible, and 
contains vague statements, against which compliance 
cannot be measured, such as "suitable routing and pumping 
capacity".  

AC 97 
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V 5.9. 

The Polluted storm water captured in the storm 
water control dams shall be pumped to the 
process water treatment plant for reuse and 
recycling 

The Polluted storm water captured 
in the storm water control dams 
shall be pumped to the process 
water treatment plant for reuse and 
recycling 

 No  No  

Condition 5.9, in Appendix V is not applicable to the site-
specific situation, and incomprehensible.   According to the 
IWULA and the Record of Recommendation for the WUL, 
there are only "clean water" in the stormwater dams. This 
condition should either refer to the Pollution Control Dams, 
or these "clean" stormwater dams should be authorised as 
section 21(g) water uses, containing dirty water. This 
implies that the DWS lacked sufficient information to make 
the decision to issue the WUL.  

AC 98 

V 6.1. Strict access procedures must be followed in 
order to gain access to the property.   

Strict access procedures must be 
followed in order to gain access to 
the property.   

No   No  

Condition 6.1, in Appendix V is not legally correct, and 
incomprehensible.  There is no empowering provision in the 
NWA which allows the DWS to specify 'access requirements'  
to properties, and this condition should have referred to 
pollution control infrastructure such as the ADF and PCDs.  

AC 99 

V 6.1. Strict access procedures must be followed in 
order to gain access to the property.          language error: should be "access control procedures" 

instead of "access procedures".   ERR 11 

V 7.2. 

The Licensee must, within 24 hours, notify the 
Provincial Head of the occurrence or potential 
occurrence of any incident which has the 
potential to cause, or has caused water 
pollution, pollution of the environment, health 
risks or which is a contravention of the licence 
conditions. 

The Licensee must, within 24 hours, 
notify the Provincial Head of the 
occurrence or potential occurrence 
of any incident which has the … 

     Contradicts condition 13 in Appendix I, which contain 
different specifications regarding incidents.  X 03 

V 7.3. 

The Licensee must, within 14 days, or a shorter 
period of time, as specified by the Provincial 
Head, from the occurrence or detection of any 
incident referred above, submit an action plan, 
which must include a detailed time schedule, to 
the satisfaction of the Provincial Head or 
measures taken to: 
7.3.1. Correct the impacts resulting from the 
incident 
7.3.2. Prevent the incident from causing any 
further impacts and 
7.3.3. Prevent a recurrence of a similar incident. 

 The Licensee must, within 14 days, 
or a shorter period of time, as 
specified by the Provincial Head, 
from the occurrence or detection of 
any incident referred above, submit 
an action plan 

No     
Condition 7.3, in Appendix V is not legally correct, as it is 
ultra vires with sections 19 and 20 of the NWA, which deals 
with responsibilities for pollution incidents.  

AC 100 

V 8.1. 

The Licensee shall conduct an annual internal 
audit on compliance with the conditions of this 
licence.   A report on the audit shall be 
submitted to the Provincial Head within one 
month of finalisation of the report, and shall be 
made available to an external auditor should the 
need arise.  

The Licensee shall conduct an annual 
internal audit on compliance with 
the conditions of this licence.   A 
report on the audit shall be 
submitted to the Provincial Head …, 
and shall be made available to an 
external auditor should the need 
arise.  

     Contradicts condition 11 in Appendix I, which contains 
different requirements for internal audit reports.  X 01 

     Duplicate with condition 11 in Appendix I  D 02 
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V 8.2. 

The Licensee shall appoint an independent 
external auditor to conduct an annual audit on 
compliance with the conditions of this license.  
The first audit must be conducted within 6 (six) 
months after issuance of this licence and a 
report on the audit shall be submitted to the 
Provincial Head within one month of finalisation 
of the report. 

The Licensee shall appoint an 
independent external auditor to 
conduct an annual audit on 
compliance with the conditions of 
this license.  . 

     Duplicate with condition 12 in Appendix I  D 03 

 The first audit must be conducted 
within 6 (six) months after issuance 
of this licence … 

     
Contradicts condition 12 in Appendix I, which specifies that 
the first external audit must be conducted within THREE 
months from the date of the WUL.   

X 02 

V 9.1 

The Licensee must update an Integrated Water 
and Waste Management Plan (IWWMP), which 
must together with the Rehabilitation Strategy 
and Implementation Programme (RSIP), be 
submitted to the Provincial Head for approval 
within one (1) year from the date of issuance of 
this licence. 

The Licensee .... must together with 
the Rehabilitation Strategy and 
Implementation Programme (RSIP), 
be submitted to the Provincial Head 
for approval within one (1) year from 
the date of issuance of this licence. 

   No  

Condition 9.1, in Appendix V is incomprehensible, as there is 
no indication given in the WUL, and no Guidelines published 
by the DWS, outlining what the contents of a "RSIP" should 
be, and how it would differ from an IWWMP or a Closure 
Plan.  

AC 101 

V 9.2 
The IWWMP and RSIP shall thereafter be 
updated and submitted to the Regional Head for 
approval, annually. 

The IWWMP and RSIP shall 
thereafter be updated and 
submitted to the Regional Head for 
approval, annually.  

    No 

Condition 9.2, in Appendix V is not reasonable, as the 
annual  update and submission for approval of a long-term 
action plan for water management is excessive, and not 
reasonable.  

AC 102 

     Clerical error: Incorrect reference to "Regional Head"  
instead of "Provincial Head"  ERR 02 

V 9.3 

The Licensee must, at least 180 days prior to the 
intended closure of any facility, or any portion 
thereof, notify the Provincial Head of such 
intention and submit any final amendments to 
the IWWMP and RSIP as well as a final Closure 
Plan, for approval. 

submit any final amendments to 
the...  RSIP as well as a final Closure 
Plan, for approval. 

   No No 

Condition 9.3, in Appendix V is incomprehensible, and not 
reasonable, as there is no indication given in the WUL, and 
no Guidelines published by the DWS, outlining what the 
contents of a "RSIP" should be, and how it would differ from 
an IWWMP or a Closure Plan.  

AC 103 

V 9.4 

The Licensee shall make full financial provision 
for all investigations, designs, construction, 
operation and maintenance for a water 
treatment plant should it become a requirement 
as a long-term water management strategy. 

The Licensee shall make full financial 
provision for all investigations, 
designs, construction, operation and 
maintenance for a water treatment 
plant should it become a 
requirement as a long-term water 
management strategy. 

 No  No  

Condition 9.4, in Appendix V is not applicable to the site-
specific situation, and incomprehensible.  Both the IWULA 
and the DWS Record of recommendation refer to the 
establishment of a water treatment plant for contaminated 
water as part of the implementation of the project, but the 
vague specification in this condition suggests otherwise.  

AC 104 

V 10.1 

A construction method statement for the 
installation of the structures along watercourses 
indicating how further damage to the 
watercourse will be minimized must be 
submitted to the Department before 
implementation. 

A construction method statement 
for the installation of the structures 
along watercourses indicating how 
further damage to the watercourse 
will be minimized must be submitted 
to the Department before 
implementation. 

No   No  

Condition 10.1, in Appendix V is not legally correct, and 
incomprehensible.  Appendix V of the WUL deals with the 
disposal of waste and wastewater, and not with the 
installation of structures that impede, alter or divert 
watercourses. In any event, such construction method 
statement should have been submitted to the DWS as part 
of the IWULA, and the DWS should have considered it as 
part of their decision to issue the WUL.  This demonstrates 
that the DWS lacked sufficient information to make the 
decision to issue the WUL.   

AC 105 
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V 10.2 

If the flow will be diverted during construction, 
the method statement must detail the measures 
to be taken to minimize the silt load, e.g. coffer 
dams, silt fences, use of sand bags, etc.  No 
digging of trenches along the river bed for 
purposes of diverting the flow is permissible. 

If the flow will be diverted during 
construction, the method statement 
must detail the measures to be 
taken to minimize the silt load, e.g. 
coffer dams, silt fences, use of sand 
bags, etc.  No digging of trenches 
along the river bed for purposes of 
diverting the flow is permissible. 

No   No  

Condition 10.2, in Appendix V is not legally correct, and 
incomprehensible.  Appendix V of the WUL deals with the 
disposal of waste and wastewater, and not with the 
installation of structures that impede, alter or divert 
watercourses. In any event, such construction method 
statement should have been submitted to the DWS as part 
of the IWULA, and the DWS should have considered it as 
part of their decision to issue the WUL.  This demonstrates 
that the DWS lacked sufficient information to make the 
decision to issue the WUL.   

AC 106 

V 10.3 
The installation of the barrier systems must be 
supervised by a registered professional 
engineer. 

The installation of the barrier 
systems must be supervised by a 
registered professional engineer. 

     Duplicate with condition 2.2 in Appendix V.  D 18 
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  SUMMARY	
Carin Bosman is widely recognised as a leading professional in environmental, water resource and 
waste management and governance in South Africa. She has more than 25 years of experience in 
these fields, and is currently the Director of Carin Bosman Sustainable Solutions cc (“CBSS”), an 
independent advisory service she established in 2007.  Prior to establishing CBSS, she was the 
Director : Water Resource Protection and Waste Management at the South African Department of 
Water Affairs (DWA) since 2005, and has been a senior manager in the DWA since 1997.  Between 
2002 and 2005 she was employed by the Northwest University as a Senior Environmental Manager 
at its Centre for Environmental Management. 
 

Carin considers judicious water resource management and governance as being of critical 
importance in ensuring sustainability and successfully dealing with the challenges posed by the 
potential effects of climate change.  This, she believes, is to be achieved by addressing the 
information, knowledge and resource needs of those in a position to change the status quo, and 
those affected by the problem, especially at the community and local levels.  She thus focusses her 
efforts on the development, implementation and interpretation of tools for the management and 
governance of both ground and surface water resources, such as legislation, policies, strategies, 
procedures, guidelines and plans for integrated water resource management and water services, 
especially at a local authorities level; waste management (specifically waste classification and 
hazardous waste treatment and disposal); remediation of contaminated areas; and mine water 
management, including the management of acid‐mine drainage before and after mine closure.  She 
also provides custom‐made training, capacity building and community assistance to facilitate 
understanding of these complex issues.  
 

Ms Bosman has been an invited guest lecturer at four South African Universities, lecturing post‐
graduate students in environmental management, law and governance.  She is known for her 
exceptional knowledge of the technical interpretation of South African environmental legislation, 
and has been commissioned to give expert evidence in a number of court cases relating to water 
management.. Carin has published a number of papers, and presented at various national and 
international conferences.  She is a registered environmental legal compliance auditor, a skilled 
facilitator, and a member of several professional organisations.  She is regularly contacted by the 
media for her expert opinion on environmental matters.  She serves on the Expert Panel on Water 
Governance created by the Centre for Environmental Rights, a non‐profit organisation established to  
provide legal and related support to environmental CSOs and communities, upon their invitation. 

 

  Qualifications	
 M.Sc degree (cum laude) in Environmental Management from North‐West University, 2000 
 B.Sc Honours degree in Chemistry from Pretoria University, 1989 
 B.Sc degree from Pretoria University, 1988 
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  Personal	Information	
 Full Names  Catharina Bosman 

 Nationality  South African 

 Identity Number   6607110207087 

 Languages  Fully bilingual in English and Afrikaans  

 

  Employment	History	
 01/2008 – current:  Owner/Director, Carin Bosman Sustainable Solutions, South Africa 

 02/2005 – 12/2007:  Department of Water Affairs (DWA), Head Office, Pretoria, South 

Africa: Director: Resource Protection & Waste Management 

 09/2002 – 01/2005:  North West University, Potchefstroom, South Africa: Senior 

Environmental Manager, Centre for Environmental Management 

 12/1989 – 08/2002:  Department of Water Affairs and Forestry (DWAF), South Africa – 

various positions: 

 06/2002 – 08/2002:  Head Office, Pretoria: Deputy Director Business Planning 

 02/1997 – 05/2002:   Head Office, Pretoria:  Assistant Director Water Quality 

Management 

 04/1993 – 01/1997:  Gauteng Region: Water Quality Manager, Water Pollution 

Control Officer 

 12/1989 – 03/1993:  Institute for Water Quality Studies, Roodeplaat Dam: 

Hydrologist 

 12/1988 – 11/1989:  Forensic Analyst, Department of Health, South Africa 

 

  Memberships	of	Professional	Organisations	and	Bodies	
 

 International Association of Impact Assessment Southern Africa (IAIAsa) 

 Environmental Law Association of Southern Africa (ELA) 

 Water Institute of Southern Africa (WISA) 

 Groundwater Division of the Geological Society of Southern Africa 

 Ethics Institute of Southern Africa (EthicsSA) 

 Institute of Waste Management of Southern Africa (IWM‐SA) 

 Responsible Packaging Management Association of South Africa (RPMASA)  

 South African Auditor Accreditation and Training Association (SAATCA) 
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Highlights	of	Professional	Achievements	
 
 2009:  Author of two chapters in the 2008 Edition of Fuggle and Rabie’s Environmental Management 

in South Africa, a prescribed handbook at most South African Universities, namely the Chapter 
on Waste Management, and the Chapter on Water Quality and Pollution Prevention, which she 
co‐authored with Prof Michael Kidd from the Law faculty at UKZN. 

 2008 – current:  Act as pro‐bono Specialist Technical Advisor to the Lawyers for Human Rights, the Centre for 
Environmental Rights, the Federation for a Sustainable Environment, the Endangered Wildlife 
Trust, and other NGO’s and communities. 

 2007 – 2011:  Served as a pro‐bono Director of the Responsible Packaging Management Association of South 
Africa, a section 21 company aimed at community protection from exposure to industrial 
chemicals 

 2009:  Won the award for best paper at the International Association of Impact Assessment (Southern 
Africa chapter) (IAIAsa) 2009 Conference, for a paper entitled “The Hidden Dragon: Nitrate 
Pollution of Community Water Resources resulting from Mining activities – A Case Study From 
the Limpopo Province, South Africa”. 

 2008:  Won the award for best paper at the International Association of Impact Assessment (Southern 
Africa chapter) (IAIAsa) 2008 Conference, for a paper entitled “Compliance and Enforcement in 
a Co‐operative Governance System – Challenges facing municipal wastewater treatment in 
South Africa, and a Civil‐Based Governance Tool as proposed Solution”, which contributed to 
the establishment of the Green Drop system. 

 2006:  Instrumental in ensuring that a civil route was successfully followed to secure prevention of 
pollution and continued employment at four gold mines in the Klerksdorp area, following the 
liquidation of some other mines in the area.  This resulted in a Supreme Court of Appeal 
decision setting a precedent for the interpretation of section 19 of the NWA. 

 2005:  Won the award for best paper at the International Association of Impact Assessment (Southern 
Africa chapter) (IAIAsa) 2005 Conference, for a paper entitled “Distinguishing between the ‘User 
Pays’ and ‘Polluter Pays’ Principles as it relates to water resource management, with specific 
reference to the Waste Discharge Charge System”. 

 2002 – 2004:  Member of  the Mayoral Advisory Committee on Environmental Matters for the City of 
Potchefstroom, upon request by the Mayor of Potchefstroom. 

 2001:  Represented DWAF at Sardinia International Waste Management & Landfill Symposium in 
Cagliari, Italy. 

 2000:  Congratulated by the Chief Director: Water Use and Conservation (DWAF) for the speedy 
development of the 1st Edition of the NWA Water Use Authorisation Procedure. 

 1998:  Congratulated in writing by Minister Kader Asmal of DWAF on the management of the waste 
disposal crisis which followed the collapse of the BulBul Drive H:h waste disposal site. 

 1997 – 2002:  Represent DWAF on various Committees, e.g. the Parliamentary Portfolio Committee on 
Environmental Affairs for asbestos disposal, the Interdepartmental Steering Committee for the 
rehabilitation of Thor Chemicals, and several WRC projects’ Steering Committees.   

 1997 – 2002:  Member of National Training Committee for Water Quality Managers. 
 1996:  Instrumental in forcing Iscor Vanderbijlpark to recognise the existence of a groundwater 

pollution problem and securing the initiation of a strategy towards their waste site 
remediation. 

 1996  –1997:  Member of the Gauteng Region’s Transformation Implementation Task Team, compiled the 
Transformation Strategy of the Region. 

 1996 –  1997:  Chair of Regional Transformation Committee on Communication for Gauteng Region. 
 1995 –  1997:  Member of National Communication Forum of the DWAF. 
 1990 – 1993:   Health and Safety Officer for the Laboratories of the Institute for Water Quality Studies, DWA 
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  SUMMARY	OF	EXPERIENCE	
Carin	Bosman	Sustainable	Solutions	
Owner/Director	(January	2008	–	present)	
 CBSS was established by Carin Bosman in 2008 as an independent advisory service specialising in 

finding sustainable environmental management and governance solutions of outstanding quality 
for potential problems that could lead to environmental damage and pollution, as well as for 
practical policy, procedure and authorisation difficulties experienced by both the public and 
private sectors.   

 CBSS has a Level 4 BB‐EEE procurement recognition.  
 Our services include the preparation, assessment, verification, and amendment of, as well as the 

determination of compliance with, environmental authorisations; the development of 
environmental management interventions and plans, such as Integrated Waste Management 
Plans, Integrated Water And Waste Management Plans, intervention action plans, the 
development of regulations, guidelines, etc.  These services are supported by knowledge 
management solutions, including capacity building and training workshops and the development 
of software database solutions for environmental information.   

 
Details of successfully completed projects and training courses can be made available upon request. 

  Department	of	Water	Affairs	and	Forestry	,	Head	Office,	Pretoria	
Director:	Resource	Protection	&	Waste	Management	(February	2005	–	Dec	2007)	
 As Director, Carin provided strategic leadership to the Directorate responsible for developing and 

overseeing the implementation of mechanisms to ensure the appropriate governance of water uses that 
relate to waste discharge and disposal (including controlled activities and wastewater storage/irrigation) 
by mines, industries, local government, and the agricultural sector throughout South Africa from 2005 
and 2007.  These mechanisms include governance tools such as policy, strategies, procedures, 
regulations, standards and guidelines around the control and authorisation of such water uses, as well as 
guidelines for the water quality requirements of users, to make recommendations on the authorisation 
of these activities; and, where command and control mechanisms proved ineffective, to establish fiscal 
measures (i.e. waste discharge charge system) and civil based instruments, including awareness 
campaigns. 

 The development and implementation of the Green Drop programme to improve the performance of 
local authorities with regard to the performance of their waste water treatment works was a direct result 
of her efforts in this regard.   

 Her role also included liaison with, and capacity building of, Regional personnel, and liaison with other 
relevant government departments such as the Department of Minerals and Energy, Environment Affairs, 
the National Treasury, the Parliamentary Portfolio Committee, organised business, the Chamber of 
Mines, NGOs, etc.   

 She was responsible for a personnel component of 53 staff positions, including highly trained technical 
staff, researchers and specialists in water quality and waste management, as well as administrative 
support personnel, with an annual budget of R42 million.   

 
Details of projects for which Ms Bosman was responsible during this period can be made available on request. 
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  Experience	(continued)	
	
Centre	for	Environmental	Management,	North	West	University,	Potchefstroom	
Senior	Environmental	Manager	(September	2002		–	January	2005)	
 Capacity building in sustainable environmental management through the provision of training and 

advisory services to the private and public sectors in general environmental management aspects and – 

systems as well as specialist fields, for example environmental law, water resource management, waste 

management, remediation, environmental impact assessment and environmental auditing. 

 

Details of Training Courses presented and projects for which Ms Bosman was responsible during this 

period can be made available on request.  

  Department	of	Water	Affairs	and	Forestry,	Head	Office,	Pretoria	
Deputy	Director:	Business	Planning	(June	2002	–	August	2002)	
 As Deputy Director: Business Planning, Carin headed the unit of the Community Water Supply 

and Sanitation capital programme in the DWA responsible for implementing mechanisms to 

accelerate delivery of water and sanitation projects in line with SA water sector targets.  

 Her role included the management of the investment programme; developing strategies for the 

roll‐out of acceleration mechanisms in DWA Regions, including capacity building of Regional 

personnel, as well as local and provincial government officials, regarding access to funding from 

the CWSS under the Division of Revenue Act (DoRA); oversight of the appraisal and evaluation of 

project business plans and feasibility studies; and liaison with relevant stakeholders, including 

SALGA, CMIP, DPLG, Mvula Trust, etc.   

 She was responsible for a personnel component of ten employees and 15 consultants, and 

managed an annual budget of R250million.   

  Department	of	Water	Affairs	and	Forestry,	Head	Office,	Pretoria		
Assistant	Director:	Water	Quality	Management		(February	1997–	May	2002)	
 As Assistant Director: Water Quality Management, Carin’s responsibilities entailed the application and 

enforcement of the National Water Act, 1998 (NWA) and Environment Conservation Act, 1989 (ECA), in 

the context of the National Environmental Management Act, 1998 (NEMA), where it relates to 

protection of water resource quality against impacts from various sources.  

 Also responsible for development of appropriate management tools e.g. policies, procedures and 

guidelines; liaison with other authorities, public stakeholders and the media; multi‐disciplinary technical 

assistance; training and capacity building; and supervision of subordinates.  

 

Details of projects for which Ms Bosman was responsible during this period can be made available on 

request. 
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  Experience	(continued)	
	
Department	of	Water	Affairs	and	Forestry,	Gauteng	Region		
Water	Quality	Manager,	Water	Pollution	Control	Officer	(March	1993–	January	
1997)	
Relevant duties included: 
 Establishment of resource quality objectives, issuing of permits and exemptions, design of monitoring networks, 

monitoring and auditing of pollution sources, etc. 
 Inspections and authority audits of industrial premises, mines, waste water treatment plants and waste disposal 

facilities, contaminated areas, investigate emergency pollution incidents, fish kills, complaints and other water quality 
management related aspects.   

 Establishment of continuous monitoring networks in the Vaal and Crocodile (Mpumalanga) catchments. 
 Involved with the initialisation of school and community education and awareness campaigns, such as the Seekoeivlei 

Conservancy (Memel), Volksrust Schools Intruder Plant Eradication project, Vision 2020, etc. 
 

Department	of	Water	Affairs	and	Forestry,	Institute	for	Water	Quality	Studies		
Hydrologist	(December	1989–	February	1993)	
Relevant duties included: 
 Chemical analysis (mass spectrometry, gas chromatography, HPLC, etc) on water, sediment and fish samples to 

determine concentrations of organic contaminants, and interpretation of data obtained.   
 Method development and literature studies on new techniques for analysis of organic contaminants in water, fish and 

sediment samples. 
 Management, including purchasing and maintenance of IWQS Organic Chemistry Laboratories (four labs) 
 Health and Safety Officer for six laboratories 
 

Department	of	Health,	Forensic	laboratory		
Forensic	Analyst	(December	1988–	December		1989)	
Relevant duties included: 
 Chemical analysis (mass spectrometry, gas chromatography, etc) on water and human blood and tissue, to determine 

concentrations of pollutants, alcohol and drugs, and interpretation of data obtained.   
 Providing expert testimony in court relating to the outcome of chemical analysis on blood and tissue samples to 

determine alcohol and/or drug content. 

  	
Publications	
 

Ms Bosman has published and presented more than 100 articles at various international and national 
journals, conferences and events.  A list can be made available upon request 
 

  	
References	
 Ms Mampiti Matsabu, Director: Savannah Environmental 
 Mr. Mark Gordon, Deputy Director General, DEA. 
 Mr. Danie Brink, South African Institute for Civil Engineers (SAICE). 
 Mr Bill Rawlston, Senior Consultant, Coastal Environmental Management, Grahamstown 
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