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I, the undersigned,

SVEN EATON PATRICK PEEK

state under oath as follows:
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Second Respondent

Third Respondent

Fourth Respondent

Fifth Respondent
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1

I am the Director of the First Applicant, the groundWork Trust, and the deponent
to the founding affidavits in this application.

2

The facts contained in this affidavit are true and correct and, save where the
context indicates otherwise, are within my personal knowledge.

3

Where I make legal submissions, I do so on the advice of the applicants’ legal
representatives.

4

I have considered the first and second respondents’ answering affidavit. The
purpose of this affidavit is to respond to new allegations raised in the answer.

5

In this affidavit, I will use the same abbreviations and terminology as defined I
the founding papers.

INTRODUCTION AND OVERVIEW
6

At the time of preparing this replying affidavit, much of Gauteng was blanketed
in sulphurous fumes. This led the South African Weather Service to take the
unprecedented step of issuing severe health warnings for at-risk groups. This
has been but a taste (and smell) of what communities living in the Highveld
Priority Area experience every day.

7

These dangerous levels of ambient air pollution are an ongoing limitation of the
section 24(a) right to a safe and healthy environment. It is an environmental,
human health, and constitutional crisis.

3
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Since taking office in May 2019, the current Minister of Environmental Affairs,
Ms Creecy, has done more than her predecessors to prioritise the problems of
dangerous air pollution. The Minister also confirms that her Department is finally
in the process of preparing draft regulations under section 20 of the Air Quality
Act to implement and enforce priority area air quality management plans
(AQMPs), including the Highveld Plan. These draft regulations have not yet been
published for public comment, but the applicants have now received a copy,
which I attach as “SP54”.

9

The Minister’s actions in this regard are a welcome change from the
uncooperative position that was adopted by her predecessor, Ms Mokanyane,
who refused to prepare any implementation regulations.
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However, the Minister’s answering affidavit directly contradicts her actions and
is riddled with inconsistencies:
10.1 On the breach of section 24(a) of the Constitution:

The Minister

acknowledges that ambient air pollution in the Highveld remains at
unacceptable levels, far in excess of the National Standards. Yet, in the
same breath, the Minister denies that there is any causal connection
between air pollution and adverse health effects on the residents of the
Highveld Priority Area. She further denies that this poor air quality is a
limitation of the section 24(a) right to a safe and healthy environment.
10.2 On the implementation regulations: While the Minister states that her
Department is now preparing draft regulations, she vehemently denies that
she has any duty to do so. She goes on to assert, in forceful terms, that
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regulations would serve no purpose, are unnecessary, a waste of state
resources, and are potentially unlawful.

She further claims that the

Highveld Plan is “practically incapable of direct implementation and
enforcement through regulations” (AA p 14 para 12.3) and that “there are
no compelling reasons to make regulations under section 20 of the Air
Quality Act” (A p 125 para 53.5.8)
10.3 On the review relief: The Minister goes to great lengths to defend the
position adopted by Minister Mokonyane in her letter of 30 April 2019, in
which she issued the blanket refusal to create any regulations and denied
that there was any ongoing threat to the section 24(a) right. The current
Minister supports her predecessor’s reasoning in every respect.
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As a result of this contradictory stance, the applicants can have no confidence
that the Minister will see through her Department’s efforts to prepare or publish
section 20 regulations, timeously or at all. There remains a live dispute between
the parties on all relevant issues.
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The applicants therefore persist in seeking relief in this application. The
constitutional rights of residents of the Highveld Priority Area cannot be made to
depend on the shifting politics, changing priorities, and inconsistent attitudes of
the Minister and her Department. Judicial remedies remain necessary and just
and equitable to vindicate the rights of residents.
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In what follows I will respond to the Minister’s answering affidavit by addressing
the following issues in turn:
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13.1 First, I address the common cause facts that emerge from the Minister’s
affidavit;
13.2 Second, I deal with the Minister’s opposition to regulation-making and the
contents of the draft regulations;
13.3 Third, I respond to the Minister’s unsubstantiated allegations that there
have been improvements in the air quality in the Highveld Priority Area;
13.4 Fourth, I address the other measures that have been taken by the state in
the Highveld Priority Area;
13.5 Fifth, I address the Minister’s denials that there is an ongoing violation of
the section 24(a) constitutional right;
13.6 Sixth, I briefly address the Minister’s responses to the grounds of review;
13.7 Seventh, I address the proposed remedy;
13.8 Eighth, I briefly respond to several procedural matters raised in the
answering affidavit;
13.9 Finally, I respond to individual paragraphs in the answering affidavit.

14

Before

addressing

these

points,

it

is

necessary

to

correct

four

mischaracterisations of the applicants’ case that emerge from the answering
affidavit:
14.1 First, the applicants’ do not ask this court to review all the state’s actions
and omissions in the Highveld Priority Area. Instead, as explained in the
founding affidavit, this case concerns two key propositions: first, that the
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dangerous air quality in the HPA remains in breach of the section 24(a)
right to a safe and healthy environment; and second, regulations are
needed to give effect to the Highveld Plan.
14.2 Second, the applicants also do not insist that section 20 implementation
regulations be confined to the Highveld Priority Area, to the exclusion of
all other priority areas. The problem is the absence of any section 20
regulations to implement and to give effect to the Highveld Plan, whether
specific or general. The applicants are, in principle, not opposed to a set
of general implementation regulations, on condition that they are effective
in properly enforcing and implementing the Highveld Plan and ensuring
accountability from both government and industry.
14.3 Third, the applicants have never suggested that section 20 implementation
regulations would be a miracle cure for poor air quality in the Highveld
Priority Area.

However, effective implementation regulations are a

necessary step in the process of achieving the now overdue Highveld Plan
goals and in ensuring accountability.
14.4 Fourth, the applicants do not ask this Court to micromanage state
resources, contrary to what the Minister claims. This application concerns
the need for accountability and effective mechanisms to ensure that the
Highveld Plan is properly implemented and enforced.

7
WHAT IS NOT IN DISPUTE
15

Despite the Minister’s inconsistencies, her answering affidavit concedes the
material facts.

16

First, the Minister admits that high levels of ambient air pollution in the Highveld
Priority Area are, in general, harmful to human health and wellbeing.

For

example, the Minister states that:
16.1 “[T]he ongoing slate of affairs regarding the unacceptable levels of air
pollution In the Highveld Priority Area and the potentially adverse impact
thereof, not only on the health or wellbeing of individuals but also on the
environment falls within the domain of my political and legal responsibility
as Minister.” (AA p 6 para 3);
16.2 "I am aware of the unacceptably high levels of ambient air pollution in the
Highveld Priority Area and the potential for that polluted ambient air to
adversely impact on the health and well-being of the people living and
working in the area" (AA p 152 para 104);
16.3 “[I]n general … poor air quality at the hotspots in the Highveld Priority Area,
has adverse consequences and impacts upon human health and wellbeing” (AA p 223 para 268).

17

Second, the Minister admits that this ambient air pollution continues to exceed
the National Standards:
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17.1 "I do not dispute that in general there is ongoing air pollution and I do not
dispute that the National Ambient Air Quality Standards are being
exceeded at the hotspots In the Highveld Priority Area." (AA p 64 para
36);
17.2 "[T]o date, Government was not successful in bringing the ambient air
quality everywhere in compliance with the National Ambient Air Quality
Standards" (AA p 241 para 299.1).

18

Third, the Minister admits that government has failed to achieve the Highveld
Plan goals:
18.1 "[T]o date, Government was not successful in bringing the ambient air
quality everywhere in compliance with the National Ambient Air Quality
Standards" (AA p 241 para 299.1);
18.2 "I know that the seven (7) goals of the Highveld Plan have not yet been
achieved fully and that some will not be achieved within the originallyplanned timeframes …" (AA p 118 para 53.3.5).

19

Fourth, while the Highveld Plan was intended to be a “living document” and was
meant to be reviewed every five years, it has still not been updated (AA p 56 para
33.12 – 33.14).

20

Fifth, the Minister further admits that her predecessors made no effort to create
section 20 regulations to implement the Highveld Plan (AA p 65 para 37). The
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Minister has only now produced six pages of draft regulations, more than 18
months after taking office.

21

Even though so much is common cause, the Minister’s answering affidavit
presents some 263 pages of dense and contradictory allegations. The bulk of
the Minister’s contentions are best left for legal argument. In what follows, I
briefly address the key themes that emerge from the answer.

THE DUTY TO CREATE IMPLEMENTATION REGULATIONS
22

While the Minister now indicates an intention to create implementation
regulations under section 20 of the Air Quality Act, her answering affidavit reads
as an extended argument against any regulations.
22.1 First, the Minister disputes that section 20 imposes any duty to establish
regulations.
22.2 Second, the Minister argues that if section 20 creates any duty, this is only
triggered where regulations are “necessary”.
22.3 Third, the Minister repeatedly asserts that regulations will serve no
purpose and are entirely unnecessary, stating:
"I am under no legal duty to do something unless I am satisfied,
on a rational basis, that such action has the potential for making
a difference or will not result in duplication" (AA p 011-120 - 121
para 53.4.5)
“[Section 20 regulations] will result in unnecessary duplication of
existing legislative prescripts, if not over-regulation” (AA p 124
para 53.5.7)
“[T]here are no compelling reasons to make regulations under
section 20" (AA p 124 para 53.5.8)
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22.4 Fourth, the Minister goes as far as to suggest that regulations would be an
unlawful usurpation of municipal powers to address air pollution:
"The primary responsibility for the implementation and
enforcement of the Highveld Plan Is thus vested in autonomous
Municipalities" (AA p 30 para 21.6)
"I cannot use this rule-making power to intrude on the
constitutional right of the relevant Municipalities to administer the
subject-matter of "air pollution" in the Highveld Priority Area" (AA
p 31 para 21.8)
22.5 Fifth, the Minister argues that the Highveld Plan is “inherently unsuitable
for implementation or enforcement through regulations" (AA p 56 para
33.12).

23

These arguments demonstrate that there remains a live dispute as to whether
the Minister has the duty to establish section 20 regulations. The Minister’s
vociferous opposition to all regulations also gives the applicants legitimate
grounds to believe that the Minister may refuse or further delay the publication of
regulations, unless this Court grants effective relief.

24

The Minister’s reasons for opposing section 20 regulations are all matters for
legal argument. It suffices to say that the draft regulations that have now been
prepared by the Department address the Minister’s arguments and concerns.

25

On 19 January 2021, the Department circulated draft implementation regulations
to stakeholders, including the applicants. As far as I know, these have not yet
been published for public comment. Despite making repeated reference to these
draft regulations, the Minister has not attached them to her answering affidavit. I
have previously attached a copy as SP54.
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The Minister’s affidavit suggests that work began on these draft regulations soon
after she took office and that a first draft was completed by 29 November 2019.
The Minister also refers to a socio-economic impact assessment process which
began in January 2020. The applicants have not had sight of these internal
documents and have issued a Rule 35(12) request calling for these and other
documents mentioned in the answering affidavit. At the time of preparing this
affidavit, these documents had not yet been made available for inspection.

27

The current draft regulations are intended to implement all air quality
management plans. The applicants have no objection to this in principle, as I
have explained in the introduction.

28

On 20 November 2020, the Department held an initial NGO sector workshop to
discuss the development of draft implementation regulations. The applicants
accepted the invitation to participate in this workshop, with full reservation of their
rights. I attach the invitation and the applicants email in response as annexures
“SP55” and “SP56”.

29

During this workshop, a Department official, Mr. Olebogeng Matshediso from the
Sub-Directorate: Atmospheric Policy, Norms & Standards, gave a presentation
on the need for implementation regulations. A copy of this presentation, which
was circulated to stakeholders on 27 November 2020, is attached as “SP57”.
This presentation gave a strong justification for why implementation regulations
are necessary.
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29.1 In summarising the Department’s socio-economic impact assessment, the
Department identified the key problem that
"[A]ir quality in the area does not meet the National Air Quality
Standards (NAAQS) due to the ineffective implementation of the
AQMPs" (Emphasis added)
29.2 Under the heading "main causes of the problem", the Department
explained that:
"Stakeholders other than industries cannot be held accountable
for the AQMP commitments. There is no legal instrument to
enforce the AQMP commitments." (Emphasis added)
29.3 Under the further heading, "Why does it persist as a problem?" the
presentation states, inter alia, that:
"Major polluters don't consider AQMP as a legal document that
can be enforced"
"No punitive measures could be applied. The Regulation will
provide guidance on the punitive measures"
"[S]ervice delivery in
(Emphasis added).
30

most

municipalities is collapsing"

During this workshop, the Department also confirmed that a service provider
was being finalised to conduct the five-year review (full-term) of the
implementation progress of the Highveld Plan. The applicants have pointed out
in the founding papers that this review was due 5 years after the publication of
the Highveld Plan i.e. by March 2017. (FA p 60 para 121-122).

31

The justifications for the regulations presented at the workshop on 20 January
2021 underline the applicants’ arguments: the ineffective implementation of the
Highveld Plan is due, in no small measure, to the fact that the Highveld Plan is
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not currently legally enforceable, is generally disregarded by major polluters, and
offers no mechanism to hold the state and other key stakeholders to account.

32

The draft regulations will still require substantial improvement and are not a
model of clarity. Nevertheless, they demonstrate precisely why regulations have
been needed from the outset of the creation of the Highveld Priority Area and the
development of the Highveld Plan. They contain the following key features:
32.1 Regulation 2 explicitly acknowledges that these draft regulations are
considered to be “necessary for implementing and enforcing Priority Area
Air Quality Management Plans.”
32.2 Regulation 3 identifies the relevant stakeholders, which include national
departments, provinces, and municipalities; industry; mines; and civil
society organisations.
32.3 In terms of regulation 4, the "emission reduction interventions"1 that are
identified in the relevant AQMP will now be turned into legally binding
obligations, which must be implemented by stakeholders within the target
date.
32.4 Significantly, regulation 4.2 will require that these emission reduction
interventions must now be incorporated into atmospheric emission
licences (AELs). This will mean that AELs will finally be aligned with the

Defined as: “interventions or activities to minimise or prevent emissions; including measures to
facilitate compliance, to which the identified stakeholders have undertaken to implement within the
target date”.
1

14
aims of the Highveld Plan. The applicants have repeatedly called for this
intervention.
32.5 In terms of regulation 5, there will be a binding obligation on identified
stakeholders to develop “emission reduction plans”, defined as "the
emission reduction plan prepared and submitted by the identified
stakeholders that aims to minimise or prevent emissions".
32.6 Under regulation 6, provision will be made for the mobilisation of the
necessary resources to implement the relevant AQMP, including
“complimentary support” from national government:
“6.1 The identified stakeholder shall be responsible to provide
necessary resources for the implementation of the air quality
management plan.
6.2 The Minister shall provide complimentary support to
provinces and municipalities responsible for the implementation
of the air quality management plan.”
32.7 Under regulation 7, there will be binding reporting requirements.
32.8 Regulation 9 will create a clear obligation to conduct a review of the
relevant AQMPs every 5 years.
32.9 Regulations 10 and 11 prescribe offences and penalties for noncompliance with these regulations.

33

These draft regulations provide necessary regulatory tools that are not currently
available under any existing legislation. The Minister’s repeated claims that
existing regulations are sufficient to implement and enforce the Highveld Plan
are proved incorrect when one compares these draft section 20 regulations
against what currently exists.

15
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The draft regulations also would not usurp any municipal powers over air
pollution, but instead provide a necessary regulatory framework and useful
enforcement mechanisms for municipalities in the Highveld Priority Area.

35

There is also nothing in these draft regulations that is inconsistent with the
intention that the Highveld Plan be a living document. On the contrary, the firm
obligation to review and update plans every five years will ensure that this
intention is realised.

ALLEGED IMPROVEMENTS IN AIR QUALITY
36

The Minister acknowledges that ambient air pollution in the nine “hotspots” in the
Highveld Priority Area continues to exceed the National Standards (AA p 64 para
36; p 241 para 299.1).

37

However, she alleges that air quality in this region has improved. She further
claims that air quality across the Highveld Priority Area is “generally good” (See
AA p 117 para 53.3.2; Confirmatory Affidavit of Dr Khumalo at pp 269 and 271,
paras 6.1 and 6.7). These claims are both misleading and unsubstantiated.

38

The Department’s own 2017 National Framework includes a map2 showing that
air quality across the Highveld falls under the category of “poor”, meaning that
ambient air pollution exceeds the National Standards. The relevant extract is
attached as “SP58”.

2

Page 50 of the 2017 National Framework.
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In support of the claims of an improvement in air quality, the Minister attaches a
series of largely illegible graphs at Annexures BM3 to BM7. These graphs
ostensibly show reductions in the levels of four pollutants: PM2.5, PM10, SO2 and
NOX. However, the Minister’s analysis is riddled with errors:
39.1 First, there is no explanation as to how these graphs were formulated or
what data that was used to prepare them.
39.2 Second, the graphs purport to reflect annual average emissions at several
monitoring stations from 2007 to 2019, but they are missing data for many
of the years. In the absence of complete data for all years, it is impossible
for the Minister to allege that there are improvements. For example:
39.2.1

The graphs for Balfour only show PM

2.5

and PM10 data for three

of the 13 years from 2007 to 2019, with no data for SO2 and NOX
emissions.
39.2.2

The graphs for Secunda, one of the worst pollution hotspots,
shows PM2.5, PM10, and NOX data for only seven of the 13 years.

39.3 Third, and perhaps most glaring, is the Minister’s failure to present shortterm averages. Trends in daily (24 hour) averages for PM2.5, PM10, SO2
and NOX should have been included because acute exposures to these
pollutants, which can have major health impacts, can be entirely obscured
in annual averages.
39.4 Fourth, the Minister’s interpretations are also misleading. The graphs of
annual average PM2.5 or PM10 concentrations include arrows showing
decreases from 2009 to 2018 or 2019 at some monitoring stations. But it
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is possible to pick a different year in the middle of each decade and show
increasing pollution from the chosen year to 2019, with all the arrows
angling up.
39.5 Fifth, the Minister’s graphs also exclude any figures for the other eight
pollutants listed in the National Standards, including Ozone (O3). Both the
Highveld Plan and the Mid-Term Review noted a worrying upward
trajectory in O3 emissions. Trend data for all categories of the National
Standards should have been presented, including daily averages and 8hour averages where relevant.

40

In any event, the Minister’s claims of improvements are not supported by the
publicly available data.
40.1 I have previously referred to the publicly available information on the
SAAQIS website, administered by the South African Weather Service (FA
p 49 para 92). Monthly reports from 2015 to 2018 show that most days at
all stations exceeded the WHO guideline for 24 hr average PM 2.5 (25
ug/m3), while half or more of the days of each year exceeded WHO
guideline for daily average PM10 (50 ug/m3). There is no clear
improvement over time. Similarly, exceedances of the National Standards
occurred for all pollutants in all of the four years.
40.2 I have also referred to the 2018 State of the Air report, produced by the
Department, which showed a deterioration of ambient air quality at several
monitoring stations (FA p 115 – 116 para 217, Annexure SP 14 p 249 ff).
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40.3 This was further confirmed in the minutes of the Highveld Priority Area
authorities’ meetings from 2016 to 2018, which again acknowledged the
poor state of air quality (SFA p 32 para 65).

41

The Minister’s claims of improvements are also unreliable given the welldocumented problems with air quality monitoring in the Highveld Priority Area,
as detailed in the founding papers and the Department’s own 2018 State of the
Air report (FA pp 51 - 52, para 93).
41.1 The Minister now admits that “the National Department is aware of the
problems concerning its air quality monitoring stations” (AA p 182 para
169).

The Minister further acknowledges that air quality monitoring

stations in the Highveld Priority Area do not meet the 90% data capturing
requirement set by the South African National Accreditation System
(SANAS), let alone the lower 80% requirement that the Department set for
itself:
“Internally the National Department originally required an 80%
data capturing, but because this was not achievable under the
circumstances … the National Air Quality Officer allowed the
processing of raw data on the basis that there was a minimum
of 70% capturing” (AA p 215 para 251).
41.2 Notably, the Minister does not disclose the true data recovery rate, for
each regulated pollutant, from air quality monitoring stations in the
Highveld Priority Area, nor does she dispute that some stations, such as
Middelburg, have recorded data capture rates as low as 37% (FA p 43
para 93.4, not denied AA p 215 para 251).
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41.3 In these circumstances, the actual levels of ambient air pollution in the
Highveld Priority Area, and the resultant health impacts, are likely to be
substantially underestimated.

42

Despite these alleged improvements, the Minister still concedes that the National
Standards are exceeded in the nine “hotspot” areas, which were “the areas of
concern in which the interventions [in the Highveld Priority Area] were to be
focused” (See AA p 52, para 33.2).

43

The Minister also makes vague claims that air pollution from outside of the
Highveld Priority Area may be contributing to poor air quality and that a source
apportionment study is essential “before any action is taken” (AA 62, para 34.10
– 34.11).

44

As I noted in the supplementary founding affidavit, this further source
apportionment study cannot be used as an excuse to delay further interventions
or the creation of effective implementation regulations.
44.1 There is no mystery as to where most of the emissions are coming from.
The Highveld Plan and the Mid-Term Review already determined that
industry and mining are responsible for the overwhelming majority of
outdoor

ambient

air

pollution.

Industrial

sources

account

for

approximately, 99.57 % of SO2 and 95.97% of NOx, while mining is the
largest contributor of PM10 emissions (FA p 54 para 99).
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44.2 This is hardly surprising, as the Highveld Priority Area is home to 12 of
Eskom’s coal-fired power stations, Sasol’s Secunda coal-to-liquids plant,
significant mining operations, and other heavy industries.

45

In any event, the Minister offers no explanation as to why it has taken more than
13 years for the Department to commission a source apportionment study.
These unexplained delays cannot provide a justification for further inaction.

OTHER MEASURES TAKEN BY THE MINISTER AND THE STATE
46

The Minister is at pains to set out the actions and regulatory measures that the
state has taken to address the problems of poor air quality. It is unnecessary to
respond to all of these actions – this case is not about whether the state has
been inactive, nor is this court called upon to review all of the state’s actions to
address poor air quality in the Highveld Priority Area.

47

Despite the actions listed by the Minister, there is no dispute that levels of
ambient air pollution in the Highveld Priority Area still far exceed the national
limits.

48

There is also no dispute that the Highveld Plan goals have not been achieved.
However, the Minister instead makes the vague allegation that government has
achieved “80%” of these goals, without any substantiation or supporting
information.

The Minister has no basis to make this bald claim, as the

Department has not yet commenced the full-term review process that was meant
to be completed by 2017. As I emphasised in the supplementary founding
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affidavit (p 23 para 43), the draft 2017 Mid-term Review is currently the most
comprehensive government-authored assessment of the state of air quality and
implementation progress and challenges in the Highveld Priority Area, that is
available to the public. This Review found that less than 50% of the interventions
have been achieved in totality, across all 7 Goals in the Highveld Plan.

49

The Minister claims to face a dilemma in implementing the Highveld Plan goals.
On the one hand, the Minister states that she appreciates the seriousness of the
ongoing air pollution in the Highveld Priority Area (AA p 12, para 13). On the
other, she records that she cannot concede to the relief sought by the applicants,
which she has framed as a demand for the re-allocation of scarce resources by
national government at the behest of the judiciary (AA pp 12-13, para 13).

50

There can be no dispute that the failure to achieve the Highveld Plan goals is
due, in part, to the failure to plan and allocate resources effectively. But the
applicants do not ask this court to reallocate resources.

51

Instead, this case is about accountability. The applicants seek a set of
appropriate declaratory orders and a direction to the Minister to use her section
20 powers to establish an appropriate regulatory mechanism to ensure that the
Highveld Plan is translated into enforceable obligations.

52

The Minister’s arguments over resource constraints are further undercut by the
socio-economic impact assessment prepared by her own Department. While the
applicants have not yet had sight of these documents, the presentation by
Department officials on 20 November 2020 (Annexure SP57 above) confirms
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that the benefits of implementation regulations under section 20 outweigh any
costs.

53

There is also no dispute that big polluters have failed to heed the Highveld Plan,
as is again confirmed the Department’s presentation. Equally, there is no dispute
that the state’s actions have often lacked coordination and sufficient resources
to achieve the HPA Plan goals. To this end, what I have set out in the founding
and supplementary founding affidavits still applies. The goals and objectives of
the Highveld Plan have not been prioritised by government authorities. Additional
measures to facilitate compliance and effective penalties for any contravention
of the Highveld Plan are clearly required and implementation regulations must
be established to address these issues.

THE LIMITATION OF THE SECTION 24(A) RIGHT
54

The Minister expresses sympathy for all residents of the Highveld Priority Area
and acknowledges the potential adverse impacts on their health:
"Every individual person residing or working in the Highveld Priority
Area has my sympathy and the sympathy of every official in the
National Department. I also realised and know that the ongoing slate
of affairs regarding the unacceptable levels of air pollution In the
Highveld Priority Area and the potentially adverse impact thereof, not
only on the health or wellbeing of individuals but also on the
environment falls within the domain of my political and legal
responsibility as Minister. It was this realisation which prompted me in
my first speech to Parliament as Minister of the National Department
to publicly state that air pollution would be one of my priorities." (AA p
6 para 3)

55

The residents of the Highveld Priority Area require more than mere sympathy.
The dangerous levels of ambient air pollution in the Highveld Priority Area are a
limitation of residents’ section 24(a) constitutional right to an environment that is
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not harmful to their health or well-being, requiring the state to take all reasonable
and effective measures to address this problem in terms of section 7(2) of the
Constitution.

56

Yet the Minister repeatedly denies that there is any breach of section 24(a) of the
Constitution.

57

First, the Minister argues that there is no “forensic evidence” of harm and that
the applicants have not demonstrated a direct causal link between air pollution
and health impacts on a strict “but for” test.

58

These arguments are entirely at odds with the established science, which
underpins the Air Quality Act and the Highveld Plan:
58.1 The preamble to the Air Quality Act itself opens with the recognition that
“the quality of ambient air in many areas of the Republic is not conducive
to a healthy environment for the people living in those areas let alone
promoting their social and economic advancement”.
58.2 In developing the National Standards, the Minister and her predecessors
identified the levels of ambient air pollution that “present a threat to health,
well- being or the environment or which the Minister reasonably believes
present such a threat”, as required under section 9(1)(a) of the Air Quality
Act.
58.3 In declaring the Highveld Priority Area, the Minister’s predecessor further
acknowledged that “there is little doubt that people living and working in
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these areas do not enjoy air quality that is not harmful to their health and
well-being.” (Annexure FA SP 10).
58.4 The Highveld Plan itself links ambient air pollution with severe harms to
human health. For example, it cites a 2007 study which concluded that:
“[O]utdoor air pollution caused 3.7% of total mortality from
cardiopulmonary disease in adults aged 30 years and older, 5.1
% of mortality attributable to cancers of the trachea, bronchus,
and lung in adults, and 1.1 % of mortality from acute respiratory
infections in children under 5 years of age.” (Rule 53 record p
075-25)
58.5 Appendix I to the Highveld Plan proceeds to give a detailed breakdown of
the health impacts associated with different pollutants (Rule 53 record p
075-191ff).
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The Minister’s further attempt to dismiss the expert evidence from Dr Orris and
Dr Holland, addressed in the founding papers, is equally unfounded. The Minister
does so without presenting any expert evidence of her own to rebut their
evidence. I am advised that where one party puts up cogent expert evidence
showing severe threats to human rights, the party seeking to deny these threats
is required to advance expert evidence of a similar nature if they are to have any
hope of success.

60

In any event, the Minister is mistaken in attempting to apply a delictual standard
of “but for” causation here. This case is concerned with public law remedies for
threats to constitutional rights. In terms of section 38 of the Constitution, litigants
are entitled to approach a court for relief where rights “are infringed or
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threatened”. There can be no doubt that unsafe levels of ambient air pollution
do threaten constitutional rights.

61

Second, the Minister argues that constitutional rights cannot be limited through
“conditions” but only through actions or inaction. This is incorrect at the level of
law, but it is also a meaningless distinction. The unacceptable conditions in the
Highveld Priority Area are the direct product of actions of polluters, which are
clearly identified by category in the Highveld Plan and the 2017 Mid-term Review,
and the insufficient measures taken by the government to address the problem,
including the failure to produce implementation regulations.
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Third, the Minister argues that the principle of subsidiarity bars the applicants
from relying on section 24(a) of the Constitution. The Minister goes so far as to
suggest that the only remedy available to residents of the Highveld is to challenge
each of the countless atmospheric emission licences that have been granted in
the Highveld Priority Area by different municipal authorities (AA p 104 para 48).
The applicants deny that subsidiarity bars this court from having regard to section
24(a). The Air Quality Act was never intended to obstruct affected individuals
from accessing appropriate constitutional remedies.
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Fourth, the Minister argues that any limitation of section 24(a) is broadly justified
by socio-economic considerations and the need to promote sustainable
development. This is also a matter for argument, but it suffices to make the
following points:
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63.1 First, there is no law of general application that permits levels of ambient
air pollution in the Highveld Priority Area that far exceed the National
Standards, in a manner that poses a direct threat to the health and wellbeing of residents.
63.2 Second, the Air Quality Act and the range of other instruments all have the
stated aim of putting in place measures to improve air quality and to
prevent conditions of this nature, not to sustain or increase levels of
ambient air pollution at levels above the National Standards.
63.3 Third, the principle of sustainable development requires that measures to
promote economic development should not sacrifice the environment and
human health and well-being. The Minister’s suggestion that economic
considerations trump concern for the environment and human health is
plainly at odds with this principle.

REVIEW RELIEF
64

The Minister says that the decision taken by her predecessor to refuse to develop
section 20 implementation regulations is now moot (See AA p 3, para 4). This is
incorrect:
64.1 The lawfulness of Minister Mokonyane’s refusal to create regulations
remains a live dispute, because the current Minister repeatedly defends
her predecessors’ decision and claims that the decision was correct.
64.2 If the previous Minister’s decision is not reviewed and set aside, there will
always be the risk that the current Minister will decide that regulations are
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not necessary and will refuse to finalise or implement section 20
regulations.
64.3 In any event, the issue of unreasonable delay remains live: by the time
that this review is heard in May 2021, it will have been two years since this
application was launched, and we are still only at the stage of draft
regulations.

A declaration of unreasonable delay is fully warranted,

coupled with a direction putting the Minister on terms to produce
regulations within 6-months to avoid further unreasonable delays.

65

The applicants therefore persist with their grounds of review as set out in the
founding papers. I do not repeat them here, save to summarise them as follows:
65.1 The primary ground of review is that the Minister’s failure and / or refusal
to prescribe implementation regulations to implement and enforce the
Highveld Plan is in breach of the Minister’s statutory and constitutional
obligations, and the Minister’s refusal to do so should be reviewed and set
aside.
65.2 In the alternative, even if it is held that the Minister has no obligation, but
merely a discretion to decide whether to prescribe regulations, the former
Minister’s refusal to prepare implementation regulations falls to be
reviewed and set aside due to the improper exercise of her discretion. This
is based on four distinct grounds of review in terms of PAJA and the
principle of legality.
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65.3 In the further alternative, to the extent that the Minister has revoked her
predecessor’s outright refusal, there has been an unreasonable delay in
preparing and initiating these regulations.

REMEDY AND SEPARATION OF POWERS
66

I submit – as I have done in the supplementary founding affidavit – that it would
be just and equitable to grant the declaratory relief sought and to order the
Minister to prepare and initiate enforceable implementation regulations.
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In asking for this remedy the applicants do not ask this court to dictate to the
Minister the precise content of the more specific regulations, their implementation
and their enforcement.

68

The Minister says the following with regard to the relief sought and its impact on
the doctrine of the separation of powers:
68.1 First, in response to concern raised on behalf of the applicants that the
Highveld Priority Area has not received the requisite resources to
implement the Highveld Priority Plan (FA pp 62 – 66, para 124 – 124.12),
the Minister retorts that the ‘real agenda’ behind the application is to
achieve a re-allocation of resources against the doctrine of separation of
powers (AA p 224, para 275.1).
68.2 Second, she denies that it is just and equitable for her to make the
regulations under section 20 of the Air Quality Act specifically for the
Highveld Priority Area. The Minister says that such an order would not only
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fly in the face of the doctrine of separation of powers but would also be
inconsistent with the constitutional scheme for the distribution of powers
between three different spheres of government (AA p 244, para 318).

69

The applicants dispute this mischaracterisation of the relief sought in the notice
of motion. To ask for an order declaring that dangerous air quality in the Highveld
Priority Area remains in breach of the section 24 (a) right to a safe and healthy
environment and that regulations are needed to give effect to the Highveld Plan
is not inconsistent with the separation of powers, but rather upholds it.
Accordingly, by bringing this review the applicants seek to vindicate and give
effect to constitutional principles of separation of powers, open and accountable
government and participatory democracy.

PROCEDURAL MATTERS
70

There have been protracted and unexplained delays in the Respondents’
response to the matter.

71

The Applicants filed their amended notice of motion and supplementary founding
affidavit on 10 July 2020. The Respondents’ notice of intention to oppose was
due to be served and filed by 31 July 2020, and an answering affidavit by 24
August 2020. Subsequently, the Applicants sent a letter to the State Attorney on
11 September 2020, requesting that the overdue notice of opposition, as well as
the answering affidavit, must be filed by 30 September 2020.
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72

The Respondents filed their belated notice of intention to oppose this application
on 23 September 2020, and then in a letter dated 28 September 2020, requested
that the answering affidavit only be filed after the outcome of the Special
Rapporteur’s unopposed amicus curiae application, which, at that stage, was to
be heard on 29 January 2021.
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This led to the applicants addressing a letter to the Acting Deputy Judge
President (Acting DJP) to request that this application be subject to appropriate
case management. This letter dated 12 October 2020 is attached as “SP59”. It
captures the need for a just and equitable conclusion to this matter as soon as
reasonably possible, and the case chronology since it was launched in June
2019. A virtual case management meeting was held on 3 November 2020,
during which is was directed that this matter is set down as a special motion for
hearing from 17-19 May 2021 and timelines were imposed for filing the remaining
papers. The Acting DJP issued a directive confirming these dates, attached as
“SP60”.

74

Notwithstanding this case management meeting and directive, the Minister’s
answering affidavit was filed long after the initial deadline of 30 September 2020.
The Minister has never sought condonation for these delays.

75

The Minister’s affidavit also fails to provide an adequate explanation for the
lengthy delays in delivering the Rule 53 record, as recorded in the supplementary
founding affidavit. The Minister merely claims that the applicants had “remedies”
to extract the record. But this cannot excuse the inaction and delays.
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It is highlighted in the supplementary founding affidavit that some of the
outstanding Rule 53 record documents specifically pursued by the Applicants,
and which largely remain outstanding, are the “implementation regulations
project report and draft implementation regulations, and all internal memoranda
and correspondence associated with this project and/or the development of the
draft implementation regulations.”
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As I have indicated above, on 17 February 2021, the applicants filed a Rule
35(12) record calling for the Minister to provide documents explicitly referenced
in her answering affidavit. These documents cover internal memoranda and
correspondence associated with the implementation regulations project and the
first draft of the implementation regulations. The deadline for a response expired
on 24 February 2021 but no documents were forthcoming.

On 24 February

2021, the State Attorney responded indicating that these documents would only
be made available for inspection on 1 March 2021. A copy of this response is
attached as “SP61”. The applicants have decided to file this replying in the
absence of these documents to ensure compliance with this Court’s directions.
The applicants reserve their rights to seek leave to file a short supplementary
affidavit to address these documents, if necessary, after the inspection on 1
March 2021.

RESPONSES TO INDIVIDUAL PARAGRAPHS IN THE ANSWERING AFFIDAVIT
78

I now turn to address the individual paragraphs in the answering affidavit, ad
seriatim, to the extent necessary.
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I request that my responses be read together with the contents of this affidavit
and the applicants’ previous affidavits. Any allegation that is not addressed and
which is inconsistent with these affidavits should be taken to be denied.

80

A large portion of the answering affidavit is devoted to repetitive legal
submissions. Those will be addressed fully in argument.

81

Ad paragraphs 1 – 2 of the answering affidavit
81.1 Save to deny that the contents of the Minister’s affidavit are true and
accurate in all respects, the contents of these paragraphs are noted.

82

Ad paragraphs 3 – 5
82.1 The Minister’s statements in support of addressing air pollution are
welcome.
82.2 However, the residents of the Highveld Priority Area require more than
mere sympathy for their plight. The ambient air pollution in this region is
an ongoing violation of the section 24(a) right to an environment that is
safe and not harmful to human health.
82.3 I have addressed the Minister's efforts to make generic regulations above.
82.4 I however deny that the initial steps to develop these generic regulations
have in any way rendered this matter moot. The Minister does not disavow
the views expressed by her predecessor in her letter of 30 April 2019
(annexure SP 27), but in fact seeks to defend those views.
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82.5 Save for the above, the remaining contents of these paragraphs are noted.

83

Ad paragraph 6
83.1 I note that the Minister's instinctive response was to instruct the national
Department to develop the regulations as demanded by the applicants.
83.2 I deny however that it was unfeasible or impractical to develop regulations.
83.3 In any event, the Minister’s later direction to develop general regulations
reflects the need for regulations.
83.4 I deny that the existing environmental management tools are a
replacement for regulations to enforce priority area management plans, for
all the reasons addressed above and in the applicants’ previous affidavits.
The fact that the Department has now embarked on the process of
developing draft regulations is sufficient demonstration of the need for
such regulations.

84

Ad paragraph 6.1
84.1 The applicants have requested the minister to provide copies of all of the
documents referred to in this paragraph in a Rule 35(12) request, as
explained above.

85

Ad paragraphs 6.2 – 6.4
85.1 I note the contents of these paragraphs. I have addressed the workshop
held in November 2020 above.
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Ad paragraph 7
86.1 The applicants have never suggested that the Minister should flout the
well-established procedures for regulation-making.
86.2 The applicants have also never suggested that regulations alone will fix
the problem of poor air quality in the Highveld Priority Area. However,
these regulations are a necessary step in the efforts to achieve the
Highveld Plan goals.

87

Ad paragraphs 8 to 10
87.1 The contents of these paragraphs are noted.

Ad “Crux of matter”

88

Ad paragraph 11 and sub-paragraphs
88.1 I again deny that questions of municipal competence stand in the way of
making effective section 20 regulations. The Minister’s statements to this
effect entirely contradict her stated intention to prepare regulations.
88.2 In terms of Schedule 4 Part B of the Constitution, air pollution is a matter
of shared national and provincial legislative competence.
88.3 in terms of section 156(7) of the constitution, the national government also
has the legislative and executive authority to see to the effective
performance by municipalities of their functions.
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88.4 Section 6(2)(c) of the Air Quality Act further provides that to the extent that
there is any conflict between regulations issued in terms of the Act and
municipal by-laws, the regulations prevail.
88.5 Accordingly, there is nothing that prohibits the Minister from passing
effective regulations under section 20 of the Air Quality Act.

89

Ad paragraphs 12 (including sub-paragraphs)
89.1 Save to note the quotation from the Highveld Plan, the contents of these
paragraphs are denied. Specifically:
89.1.1

I deny “that it was never the intention that the Highveld Plan would
be implemented and enforced specifically through regulations”
and that “it was never [contemplated] that regulations under
section 20 would be necessary”. The Mid-Term Review expressly
acknowledged that regulations ought to have been created. From
the outset, groundWork and other civil society organisations also
called for effective mechanisms to ensure the enforcement of the
Highveld Plan.

89.1.2

I further deny that other regulatory tools are sufficient to give
effect to the Highveld Plan. As the draft regulations demonstrate,
the existing regulatory scheme leaves significant gaps.

For

example, there is currently no binding obligation on industry and
other stakeholders to prepare emission reduction plans, there is
no obligation to incorporate emission reduction interventions in
atmospheric emission licences, there is no enforceable obligation
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to review and update the Highveld Plan, and there are no
penalties for non-compliance.
89.1.3

I further deny the suggestion that regulations are inconsistent with
cooperation and a “margin of appreciation for all of the
stakeholders”.

It will still be up to stakeholders to develop

implementation plans and the different spheres of government will
need to work together to give effect to the Plan. Regulations will
simply provide government and civil society with tools to ensure
accountability when cooperation fails.

90

Ad paragraph 13
90.1 The contents of this paragraph are denied, for all the reasons addressed
in detail above. I specifically deny that the relief sought would “demand
the re-allocation of scarce resources by the National Government at the
behest [of the judiciary]”. Nothing in the relief sought would require this
court to make decisions on resource allocation.

Ad “Context and Perspective”

91

Ad paragraphs 14 to 17
91.1 The relevant statutory and constitutional context is addressed in the
founding affidavit.

37
91.2 I deny that the unsubstantiated claim that the applicants have approached
this case from “the wrong statutory perspective”. In any event, these are
matters for argument.

92

Ad paragraphs 18 to 19
92.1 I deny that the principle of sustainable development could justify the failure
to establish section 20 regulations to implement the Highveld Plan (or
other AQMPs).
92.2 I further deny the gloss that the Minister places on the section 24 rights,
for reasons addressed above and in my previous affidavits. The relevant
constitutional rights and principles will all be addressed in argument.

93

Ad paragraphs 20 to 26
93.1 The lengthy excursus on constitutional principles and the division of
powers is all best left for argument.
93.2 I deny that the separation of powers precludes the relief sought by the
applicants.
93.3 I further deny that the constitutional division of powers between the
national, provincial and local spheres of government in any way prevents
the Minister from creating regulations under section 20 of the Air Quality
Act or excuses the failure to create such regulations. The Highveld Priority
Area and the Highveld Plan were created in recognition of need for greater
coordination and cooperation between the different spheres of
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government and other stakeholders. Regulations are necessary to give
effect to those aims.
93.4 Regulation-making is perfectly consistent with the principle of cooperative
governance and respect for municipal powers.
93.5 I further deny that resource constraints justify the failure to create
regulations.

94

Ad paragraph 27
94.1 The applicants deny the suggestion that the harmful and unsafe levels of
air pollution in the Highveld Priority Area could ever be consistent with the
realisation of human rights.
94.2 The

mistaken

belief

that

socio-economic

development

requires

environmental destruction and the creation of conditions that are harmful
to human health and wellbeing is antithetical to the principle of sustainable
development.
94.3 In any event, the Minister fails to explain how the balancing of competing
rights could ever justify the failure to establish section 20 regulations. The
Department’s own socio-economic impact assessment confirms that the
benefits of regulations outweigh any costs.

95

Ad paragraph 28
95.1 The proper interpretation of section 24 is again a matter for argument.
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95.2 Once again, the Minister fails to explain how the principle of sustainable
development could justify the failure to create sensible regulations to
ensure the effective implementation of the Highveld Plan.

96

Ad paragraphs 29 to 30
96.1 The contents of these paragraphs are noted to the extent that they are
consistent with the legislation.

97

Ad paragraph 30
97.1 The applicants maintain that ambient air pollution that exceeds the
National Standards is, by definition, a violation of the section 24(a)
constitutional right.

Exceedances of the National Standards are a

sufficient, but not necessary, condition for establishing a breach. The
section 24(a) right may also be violated by ambient air pollution at levels
lower than the National Standards.
97.2 I refer to paragraph 87 of the supplementary founding affidavit where I
have demonstrated that if the daily (24-hour) National Standard for SO2 is
compared to the WHO Guideline, Highveld Priority Area residents were
breathing in levels of SO2 throughout 2018 that were above the WHO
health-based Guideline.
97.3 The Minister’s claim that the National Standards are “not designed to be
legally enforceable, whether directly or indirectly” demonstrates why direct
reliance on section 24(a) of the Constitution is necessary and why the
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Minister’s appeals to subsidiarity are unfounded. These issues will all be
addressed in argument.

98

Ad paragraph 31
98.1 I again deny that the principle of subsidiarity precludes the relief sought.
This will be addressed in argument.

Ad “Factual Matrix”

99

Ad paragraph 32
99.1 Save to admit that the first applicant, groundWork, made comments and
submissions on the draft Highveld Plan, the contents of this paragraph are
denied.
99.2 The second applicant was not in existence when the Highveld Plan was
being drafted.
99.3 I further deny the repeated allegation that it was never “contemplated” that
regulations were necessary to implement and enforce the Highveld Plan.
99.4 In its comments on the draft Highveld Plan in 2011, groundWork
specifically drew attention to the need for legally binding reporting
requirements and stiffer measures to ensure that that all known polluters
in the Highveld set urgent emission reduction targets. groundWork further
highlighted that only 8% of the industries listed in the Highveld Plan had
submitted emission reduction plans. I attach groundWork’s comments on
the draft Highveld Plan, dated July 2011, at “SP62”.
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99.5 The Minister’s draft regulations vindicate groundWork’s concerns. Draft
regulation 5 now seeks to impose a mandatory obligation on all industries
to submit their emission reduction plans, on pain of criminal sanctions.
Such measures ought to have been in place from the very beginning.

100 Ad paragraph 33.2
100.1 For the reasons addressed above, I deny the allegations that "[t]he air
pollution problem is … not one over the whole of the Highveld Priority
Area” and that “most the of the Highveld Priority Area experiences
relatively good air quality”. I have addressed these claims at paragraphs
36 to 44 above.

101 Ad paragraph 33.6
101.1 The applicants have focused on major sources of outdoor air pollution
based on the apportionment table in Highveld Plan. Both the Highveld Plan
and the Mid-term Review confirm that industrial sources are by far the
largest contributor of SO2 and NOx in the Highveld Priority Area,
accounting for approximately, 99.57 % of SO2 and 95.97% of NOx, while
mining is the largest contributor of PM10 emissions.

Dr Andy Gray’s

modelling of emissions from 14 stationary sources in the Highveld Priority
Area correlated well with observed PM2.5, SO2, and NO2 levels, indicating
that those industrial sources contribute the lion's share of those pollutants.
101.2 However, the applicants do not disregard indoor air pollution as part of the
problem that must be addressed under Goal 3 in the Highveld Plan. To the
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contrary, it is demonstrated in the founding papers (paras 164 – 170) that
groundWork has engaged with the Department since at least 2015 calling
for the Strategy to Address Air Pollution in Dense Low-Income Settlements
to be published (the LIS Strategy), as it guides the implementation of the
other interventions listed under Goal 3 to reduce indoor emissions from
low-income settlements.
101.3 I reiterate that, per Goal 3 under the Highveld Plan, the LIS Strategy should
have been implemented in 2017. Inexplicably, after public comment on the
draft LIS Strategy in August 2016, it was only published in May 2019. While
it is welcome news that the National Coordination Committee for the
implementation of the LIS Strategy has now been established (AA at para
5.3), this is long overdue.
101.4 With respect, it is not the applicants who have not addressed the “whole
problem”, it is government that has dragged its feet.

102 Ad paragraph 33.12 to 33.14
102.1 I deny that the “living” nature of the Highveld Plan makes it unsuitable for
implementation through regulations. Regulations were required to impose
clear obligations to update and develop the plan. In the absence of these
clear duties, no efforts have been made to update the Highveld Plan, the
Mid-Term Review was substantially delayed, and the 5-year review (which
should have been completed in 2017) is still stuck in the planning stages.
Regulations would have allowed the applicants and the affected residents
to hold those responsible for these delays to account.
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102.2 I cannot speak for other stakeholders, but I deny that the applicants or
any of our community affiliates have ever received any annual
implementation progress reports. However, we aware of the air quality
monitoring data included in these reports.

103 Ad paragraph 34.1 to 34.9
103.1 I note the contents of these paragraphs to the extent that they reflect the
Highveld Plan, however I again deny the suggestion that section 20
regulations were never contemplated or necessary.

104 Ad para 34.10 to 34.11
104.1 I have addressed the issue of source apportionment above, particularly at
paragraphs 43 to 45 above. I deny that a source apportionment study is
essential “before any action is taken.” I repeat that there is no mystery as
to the primary sources of outdoor ambient air pollution in the Highveld
Priority Area.
104.2 In any event, this begs the question as to why the Department has taken
no steps to conduct this study in the more than 13 years since the Highveld
Priority Area was declared.
104.3 I further deny the allegation that “the collective emissions from industry
has shown a significant reduction”. There is no evidence provided to
support this unsubstantiated claim.

105 Ad paragraph 35
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105.1 As explained above, the applicants’ primary concern is the absence of any
regulations to implement the Highveld Plan, whether general or specific.
The applicants are, in principle, not opposed to a set of general
regulations.

106 Ad para 36
106.1 I note the Minister’s concession that there is “ongoing air pollution and …
that the National Ambient Air Quality Standards are being exceeded at the
hotspots in the Highveld Priority Area."
106.2 I deny the claim that the applicants are required to show that these
dangerous levels of air pollution have caused specific harm to specific
individuals on a strict “but for” test. I further deny that modelling provides
insufficient evidence of threats to human rights. I have addressed these
issues above.
106.3 I further deny that “all available air quality management tools were enlisted
to counter [the] threat”.

The failure to prepare and publish section 20

regulations is sufficient demonstration that available and necessary tools
have not been utilised.

107 Ad paragraph 37
107.1 I note the contents of this paragraph.

108 Ad paragraphs 38 to 44

45
108.1 I note the various actions and activities listed in these paragraphs. I repeat
what is stated at paragraphs 46 to 53 above.

109 Ad paragraph 45
109.1 The contents of this paragraph are denied, for the reasons stated above
and in the applicants’ previous affidavits. The unsafe and dangerous
levels of ambient air pollution in the Highveld Priority Area demonstrate
that more must be done to address the ongoing violation of residents’
rights.

In particular, the Minister and her predecessors have not

established regulations under section 20 of the Air Quality Act.

Ad “Lack of Substantive Foundation for Substantive Relief”
Ad Prayer 1

110 Ad paragraphs 47 to 50
110.1 The contents of these paragraphs are matters for argument. I deny the
submissions and allegations made in these paragraphs to the extent they
are inconsistent with what was stated in the founding and supplementary
founding affidavit and what is stated above.
110.2 The applicants persist in seeking the declaratory order sought in prayer 1
of the amended notice of motion.

Ad Prayer 2

111 Ad paragraphs 51 to 52
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111.1 The contents of these paragraphs are again matter for legal argument. It
suffices to say that the applicants deny the interpretation that the minister
places upon section 20 of the Air Quality Act.

112 Ad paragraphs 53.1 – 53.2
112.1 The contents of these paragraphs are denied. The need for regulations is
clearly established and is amply demonstrated by the draft regulations, as
imperfect as they are. I have addressed these issues in detail above.

113 Ad para 53.3 – 53.4
113.1 The contents of these paragraphs are denied for the reasons set out more
fully above and in the previous affidavits.
113.2 In particular, I deny that the applicants had to prove an impossible counterfactual: that air quality in the Highveld Priority Area is no better than it
would have been had the priority area not been declared. I further note the
irony in the Minister's suggestion that the applicants had to use modeling
to demonstrate a breach of rights in circumstances where the minister
repeatedly disavows the relevance or accuracy of modeling throughout her
affidavit.
113.3 I deny the allegation that air quality in the Highveld Priority Area has
improved, for the reasons addressed above, particularly at paragraphs 36
to 45.

114 Ad paragraph 53.3.5
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114.1 I note the Minister’s concession that the seven goals of the Highveld Plan
have not yet been achieved. However, I deny the allegations that there
has been “considerable progress” towards the achievement of these
goals, for the reasons addressed in greater detail in the previous affidavits.

115 Ad paragraph 53.4
115.1 The contents of this paragraph are denied for the reasons set out in detail
above and in previous affidavits
115.2 I once again deny the Minister's suggestion that regulations would be
ineffective and of no use.
115.3 The Minister’s allegations in this regard are again contradicted by the fact
that her own Department has repeatedly acknowledged the need for such
regulations and has now commenced the process of drafting regulations.
115.4 The contradictory stance adopted by the Minister is confirmation of the
need for the declaratory order sought in prayer 2, confirming the obligation
to create regulations under section 20.

116 Ad paragraph 53.4
116.1 The applicants again deny that the existence of other regulatory measures
does away with the need for specific regulations under section 20. I have
addressed the allegations above.

117 Ad paragraphs 54 to 55
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117.1 The contents of these paragraphs are denied. The applicants persist in
seeking the order as framed and prayer 2 of the notice of motion.

Ad Prayer 3

118 Ad paragraphs 56 to 62
118.1 The contents of these paragraphs are denied.
118.2 I note that despite the Minister's claims that her predecessor’s decision is
now moot, the Minister continues to defend that refusal to establish
regulations.
118.3 Accordingly, the applicants have a justifiable apprehension that the
Minister may backtrack on her current plans to establish regulations in
terms of section 20, alternatively, backtrack on specific detail in these
regulations that is necessary to ensure that they are an effective
implementation tool.
118.4 This again confirms the need for the order sought in prayer 3 of the notice
of motion.

Ad Prayer 4

119 Ad paragraphs 63 to 71
119.1 The Minister is mistaken in claiming that PAJA does not apply to
regulation-making. I am advised that the SCA’s recent judgment in Esau
and Others v Minister of Co-Operative Governance and Traditional Affairs
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and Others [2021] ZASCA 9 (28 January 2021) confirms that regulationmaking is indeed administrative action.
119.2 The Minister is also mistaken in claiming that the section 1(c) principle of
legality does not apply to failures to act. All exercises of public power,
including the failure to act, are bound by the principle of legality.
119.3 The remaining contents of these paragraphs are all matters for argument.

120 Ad paragraphs 72 to 73
120.1 The Minister’s continued attempt to defend the decision of her
predecessor is once again demonstration of the need for the relief sought
by the applicants.

121 Ad paragraphs 75 to 84
121.1 The applicants stand by the grounds of review set out in the founding
papers. The contents of these paragraphs are denied.

Ad prayer 4A

122 Ad paragraphs 84 to 88
122.1 The applicants maintain that there has been an unreasonable delay in
creating regulations in terms of section 20.
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122.2 As indicated above, the applicants have issued a rule 35(12) notice calling
upon the Minister to disclose the various documents referred to in her
affidavit showing the steps that she is taken to create regulations.
122.3 There is no clear explanation as to why it took the current minister more
than 18 months to produce a mere 6 pages of draft regulations. This delay
is itself manifestly unreasonable in itself.
122.4 In any event, the current Minister's efforts do not take away from the
unreasonable delays of her predecessors who, she admits, made no
efforts to establish section 20 regulations that would apply to the Highveld
Plan.

Ad prayer 5

123 Ad paragraphs 89 to 93
123.1 The contents of these paragraphs are again matter for argument.
123.2 The applicants persist in seeking the interdict as set out in prayer five of
the notice of motion.

Ad prayer 6

124 Ad paragraphs 94 to 99
124.1 The directions sought in prayer 6 of the notice of motion are intended to
serve as guidance to the Minister on the appropriate content of
regulations. These are largely based on the implementation challenges
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identified in government’s own Mid-Term Review, corroborated by the
Broken Promises Report findings set out in the founding affidavit.
124.2 The applicants have always been at pains to state that they do not attempt
to dictate to the Minister the precise content of regulations.
124.3 Accordingly, the applicants deny that these directions are impermissible
or exceed the bounds of this court’s just and equitable remedial discretion.

Ad “Remaining Allegations in Founding Affidavit”

125 Ad para 102
125.1 I have not claimed to be an expert witness. However, through my role at
groundWork and my work in the Highveld Priority Area, I have first-hand
knowledge of the issues addressed in this application and detailed
knowledge of the problems of ambient air pollution. Due to my experience,
I have been invited to sit on the President’s newly established Climate
Change Commission.

Where necessary, I have referred to reports

prepared by experts.

126 Ad para 104
126.1 I have not claimed to be an expert witness. However, through my role at
groundWork, my work in the Highveld Priority Area, and my work in South
Durban and Sasolburg, I have first-hand knowledge of the issues
addressed in this application and detailed knowledge of the problems of
ambient air pollution. Due to my experience, I have been invited to sit on

52
the President’s newly established Coordinating Commission on Climate
Change. Where necessary, I have referred to reports prepared by experts.

127 Ad para 108
127.1 I again deny that air quality in the Highveld is relatively good. I have
addressed these allegations above

128 Ad para 109
128.1 I have addressed this indoor air pollution issue above – see the response
to paragraph 33.6 of the answering affidavit at paragraph 100 above. In
light of the applicants’ efforts to expedite the implementation of the LIS
Strategy to address indoor air pollution in the Highveld Priority Area, and
government’s inexplicable delay of 3 years in publishing the final LIS
Strategy, it is highly disingenuous for the Minister to assert that the
applicants have ignored this contributing factor to air pollution. It is
government that should account for its delays in implementing Goal 3 of
the Highveld Plan, starting with the LIS Strategy.
128.2 I further deny any implication that the Highveld Priority Area residents are
not immediately and directly exposed to concentrated air pollution as a
result of outdoor sources.

129 Ad para 110

53
129.1 The contents of this paragraph are denied. I have addressed these
repetitive claims regarding the need for “forensic” evidence and a strict
“but for” causation test above.

130 Ad paragraphs 114 to 117
130.1 The more than four-year delay in preparing the Highveld Plan was clearly
an undue delay. Section 19(1) provides that where the Minister has in
terms of section 18 declared a priority area, the national air quality officer
must submit the plan to the Minister for approval “within six months, or
such longer period as the Minister may specify”.

When the Minister

declared the Highveld Priority Area, he required the plan to be delivered
within two years (see the erstwhile Minister’s announcement at FA
Annexure SP10, p 210).

131 Ad paragraphs 118 – 158
131.1 I note the contents of these paragraphs only to the extent that they are
consistent with the Highveld Plan.
131.2 However, I deny the commentary and legal argument advanced by the
Minister to the extent that the Minister denies any obligation to create
regulations under section 20. These matters have been addressed in
detail above and will be addressed further in argument.

132 Ad paragraph 159 – 160
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132.1 I deny that the Department, the former Minister, and the current Minister
have “substantially complied with the goals of the Highveld Plan” and
“made significant progress in this regard”.
132.2 I again deny that the goals are “80% complete”. The Minister provides no
evidence to substantiate these claims.

133 Ad paragraph 164
133.1 I have addressed the deficiencies in the network of air quality monitoring
stations above.

134 Ad paragraph 165
134.1 I deny that all industries have prepared emission reduction strategies. As
the Department acknowledged in its presentation on 20 November 2020,
there has been widespread non-compliance because "[m]ajor polluters
don't consider AQMP as a legal document that can be enforced".
Regulations are needed, in part, to impose mandatory requirements for
polluters to develop emission reduction plans in line with the Highveld
Plan.

135 Ad paragraph 166
135.1 As documented in the founding papers, there has been a consistent lack
of capacity and effective monitoring in the Highveld Priority Area.

136 Ad paragraph 167 – 168
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136.1 I once again deny the claim that air quality in the Highveld Priority Area
has improved significantly or at all, for the reasons addressed above.
136.2 While I note the concession that air quality in the hotspots is still not in
compliance with the national standards, I deny the claim that “the general
trend shows an improvement over time”. I have addressed these claims at
paragraphs 36 to 44 above.

137 Ad para 169 – 170
137.1 I note the concessions on the problems and inadequacies of existing
monitoring stations.
137.2 I note the increase in the number of monitoring stations across the
Highveld Priority Area. The issue is not necessarily the number of stations,
but rather the maintenance of the existing air quality monitoring station
network to ensure that verified, reliable data are produced and consistently
made available to the public. I have addressed the data reliability issue
above. The Minister acknowledges this, hence the national budget
allocation for the ‘special project’ to improve the functioning of the air
quality monitoring station network.

138 Ad paragraphs 171 to 176
138.1 The contents of these paragraphs are again repetition of allegations
previously addressed above.

139 Ad paragraphs 177 to 180
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139.1 The Broken Promises Report summarises the facts and expert evidence
which is set out more fully in the founding papers in this application, with
all necessary corroboration and confirmation.

I deny that the report

constitutes hearsay, impermissible expert evidence, or that it is otherwise
inadmissible.

140 Ad paragraphs 182 to 184
140.1 The letter from Minister Mokonyane was dated 30 April 2019, but was only
delivered to the applicants on 9 May 2019.

141 Ad paragraphs 204, 209, 210, 211 to 217
141.1 These are all matters for legal argument.

142 Ad paragraphs 219 to 221
142.1 I note that the Minister does not deny that the National Standards are
weaker than the WHO Guidelines.

143 Ad paragraph 224
143.1 I deny the suggestion that the Air Quality Act and the atmospheric
emission licensing regime permit or justify the levels of unsafe ambient air
pollution that are experienced in the Highveld Priority Area.

144 Ad paragraph 225
144.1 The contents of these paragraphs are noted.
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145 Ad paragraph 226
145.1 The applicants maintain that the MES are generally outdated. I further
note that the Minister does not deny that these MES are significantly
weaker than those that apply in other developing countries. Nevertheless,
the MES are the not the focus of the current application.
145.2 The Applicants do not ignore the MES “as part of the legal mechanism in
the Air Quality Act”. To the contrary, the importance of, and the need for
compliance with, these Minimum Emission Standards (my emphasis) is
addressed in the founding papers, especially in relation to South Africa’s
largest polluters – Eskom and Sasol. In this regard, I specifically note
paragraph 225.5 in the Minister’s affidavit and the expected emission
reduction from the power generation sector alone, if Eskom complies with
the 2020 MES.

146 Ad paragraph 227
146.1 The contents of this paragraph are noted. I have addressed the doubling
of the SO2 emissions limit for solid-fuel combustion plants, effective from
1 April 2020, in paragraphs 27 to 32 of the supplementary founding
affidavit.

147 Ad paragraphs 228 to 233
147.1 Save to record that the applicants stand by their criticisms of the National
Atmospheric Emission Reporting Regulations and their implementation, it
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is correct that this application does not concern the validity of those
Regulations.
147.2 Nevertheless, I maintain that the significant gaps in the national
regulations again demonstrate the need for section 20 regulations to
ensure improved reporting within priority areas.

148 Ad paragraph 235
148.1 I note the Minister’s concession that it was necessary to establish section
20 regulations for the Vaal Priority Area
148.2 However, I deny the Minister’s allegation that the Vaal Priority Area
regulations are distinguishable because other “regulatory tools” are now
available, which were not available in 2009, and that the matters regulated
in the Vaal Regulations “are now regulated under the regulatory tools that,
since 2012, were available for the implementation and enforcement of the
Highveld Plan".
148.3 As limited as the Vaal Regulations are, their contents have never been
replicated by other legislative interventions:
148.3.1 Regulations 3 and 4 impose a binding obligation on all
stakeholders to submit emission reduction strategies and to
review those strategies every 5 years. That obligation is found
nowhere else.
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148.3.2 If stakeholders fail to do so, the National Air Quality officer is
empowered under regulation 6 to issue directives requiring
compliance.
148.3.3 Regulations 7 and 8 further provide that it is an offence, which
attracts substantial penalties, to fail to submit emissions reduction
strategies or to comply with directives.
148.3.4 Regulation 5 imposes a binding and enforceable obligation to
review the Vaal AQMP every 5 years. That, too, is not replicated
in other legislation.
148.4 For ease of reference, I attach a copy of the Vaal Regulations as “SP63”.

149 Ad paragraph 238
149.1 I again deny that the facts outlined in the founding affidavit constitute
inadmissible “expert opinion”.

150 Ad paragraph 240
150.1 For the reasons addressed in detail above, I deny that claims about the
dangers of air pollution to human health are in any way “hyperbolic”.
150.2 I further deny that the levels of ambient air pollution experienced in the
Highveld Priority Area could ever be classified as the type of pollution that
would “inevitably” arise from “[t]he ordinary functioning of any organised
community in the modern world”. The levels of air pollution in parts of the
Highveld Priority Area are some of the worst in the world.
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150.3 I further deny that such unsafe levels of ambient air pollution could ever
be justified on “various social and economic grounds”. The principle of
sustainable development does not allow for human health and wellbeing
to be sacrificed in this way.
150.4 The National Standards are the parameters set by government to define
the quality of ambient air South Africans agree is not harmful to their health
and well-being, under the Air Quality Act, which recognises that the burden
of health impacts associated with polluted ambient air falls most heavily
on the poor. Exceeding these parameters cannot be justified.

151 Ad paras 255 – 256
151.1 I have addressed these claims regarding the need for a further source
apportionment study above, particularly at paragraphs 43 to 45.
151.2 I dispute that the emissions from industry have reduced considerably over
the past few years. The Minister makes this claim without any
substantiation or supporting information.

152 Ad para 258 – 259
152.1 I note that the Minister seeks to criticise Dr Gray’s findings and
methodology without putting up any expert evidence of her own. The
Minister is not qualified to express an expert opinion on these issues.
152.2 I deny the claim that Dr Gray used the government’s emission inventory
as point of departure for the modelling study, or that he considered the
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inventory to be comprehensive or complete emission inventory or a source
apportionment study. As described in Appendix A of Dr Gray’s modelling
report, emissions for the base case scenario (actual emissions) were
modelled on a monthly average basis. Data for the Eskom power plant
facilities were developed using data from Eskom's annual operating
reports submitted to government regulators. Emission rates for the Sasol
Synfuels facility and the NatRef refinery were obtained from Atmospheric
Impact Reports (AIRs), which were submitted in support of MES
postponement applications, dated 2014 (Table 5.22 of the Synfuels AIR,
and Table 5.23 of the NatRef AIR).
152.3 I deny the relevance of the Minister’s criticism in paragraph 258.2 that “the
values for PM2.5 and PM10 were therefore estimated”. Since the
stationary sources did not report specific information regarding PM 2.5
emission rates, Dr. Gray assumed that just 50% of the emitted PM 10 was
in the fine fraction (PM2.5), as stated on page 8, footnote 13 of his report.
Power station PM10 emissions typically include much more PM2.5, usually
over 85% of the PM10 mass, so the 50% assumption is a conservative
estimation that likely underestimates PM2.5 from the power stations in the
model.
152.4 I further deny the claim in paragraph 258.4

that Dr. Gray did not

reference measured values in connection with the air pollution dispersion
modelling study. Dr Gray’s modelled SO2 concentrations were compared
to

observed

(monitored)

SO2

concentrations,

as

described

in

Appendix A. The monthly average SO2 concentrations showed generally
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good agreement at most monitoring sites during most months, with the
exception of a number of winter months at some of the monitoring
locations. The modelling results were therefore not calibrated in any way.
152.5 For example, the set of plotted points (observed vs. modeled) of the
monthly average winter month SO2 concentrations for Secunda,
Diepkloof, Sharpeville, Three River, and Zamdela can all be seen to
straddle the 1-to-1 “perfect fit” line, with some scatter above and below the
line, as would be expected. However, for other monitoring locations, such
as Ermelo, Hendrina, Middleburg, Kliprivier, and Witbank, the set of
observed monthly concentrations were generally as high or higher than
the corresponding modelled values, which provides an indication that
additional local sources may also be contributing to the observed SO 2
levels during these months.
153 Ad para 260
153.1 I deny the claim that Dr. Orris’s review and statement has “no reference to
the variety of factors… which will trigger …potential health risks such as
the concentration thereof in ambient air, the duration of exposure thereto
and the physical characteristics of the person exposed”.
153.2 The purpose of Dr Orris’s review and statement was to summarise seminal
and recent studies on ambient air pollution and health, and to confirm that
the methodology that Dr Gray used was the current scientific methodology
for these analyses. Dr Gray utilised the most recent risk factors from
WHO’s Global Burden of Disease and the integrated exposure-response
model of Burnett et al. 2014, which take into account concentration and
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duration of exposure to ambient air pollution when assessing the health
effects on the at-risk population.
153.3 Dr Gray’s methodology is based on well accepted methods. The science
of epidemiology is based upon the assessment of the impact of exposures
to the population as a whole, and therefore can predict what the likely
occurrence of disease is within the group.
153.4 I deny the relevance of the statement that “[m]odelling information does
not provide forensic evidence.” (Ad para 264.1) It is common practice to
use dispersion modelling results, combined with demographic data,
baseline incident rates, and established concentration response functions
to estimate the health impacts (including excess mortality and morbidity)
due to pollutant emissions from specific sources, as was done in Dr Gray’s
modelling exercise.
153.5 Globally-accepted preventive public health approaches rely on such
modelling, and historical studies in other communities, precisely to avoid
a “forensic evidence” or “counting the bodies” approach that would attempt
to claim that a particular child developed asthma or died due to particular
pollution from a particular smoke stack on a particular day.
153.6 I repeat what I have stated above: the present case does not involve a
delictual claim for damages on a strict “but for” causation standard.

154 Ad para 262
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154.1 The Minister’s attempt to deny the facts recorded in the Highveld Plan is
frankly baffling. It could not be seriously denied that power generation in
the Highveld Priority Area is a primary driver of ambient air pollution and
resulting health impacts.

155 Ad para 263
155.1 To the extent that Eskom’s own studies of the health impacts constitute
hearsay, it is plainly in the interests of justice that these studies be
admitted, in terms of under section 3(1)(c) of the Law of Evidence Act 45
of 1988. This evidence is material, relevant and its credibility is not in
doubt. The Minister offers no evidence to contradict these studies.

156 Ad paragraph 264 – 265
156.1 I note that the Minister does not address the substance of Dr Holland’s
report.
156.2 I have addressed the Minister’s attempt to dismiss the relevance of
modelling in detail above,
156.3 . The groundWork and CER have cited Dr Holland’s report in various
correspondence and fora, following its publication in 2017, including
Parliamentary Portfolio Committee sessions at which the Department
officials, including the Second Respondent, were present.
156.4 I also refer to the letter to the Department, attached as SP28 to the
founding papers, where the CER outlines Dr Holland’s report findings. The
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Second Respondent is duly copied in this letter, titled “URGENT STEPS
NEEDED TO ADDRESS AIR POLLUTION IN THE HIGHVELD PRIORTY
AREA”.

157 Ad paragraph 266
157.1 I deny the claim that a peer review of Dr Gray’s study by Dr Orris “does
not make that study more reliable” or that “no detail of the methodology
followed for such a peer review is disclosed or if he evaluated the methods
used by Dr. Gray”.
157.2 Dr Orris states that he reviewed Dr Gray’s methodology from a public and
environmental health physician’s point of view to assess whether Dr Gray
followed well-accepted scientific methodologies of peer reviewed studies
and national and international governmental agencies that model air
pollution dispersion and the health impacts to local populations. Dr Orris
did not perform a peer review from the point of view of an environmental
scientist doing modelling and measurement of environmental exposures.

158 Ad paragraph 268
158.1 I note the Minister’s concessions that “air quality is irrefutably linked to
human health and well-being” and that serious impacts on the health and
well-being of individuals are “statistically and mathematically attributable”
to non-compliance with the National Ambient Air Quality Standards.
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158.2 I further note the Minister’s concession that “poor air quality at the hotspots
in the Highveld Priority Area, has adverse consequences and impacts
upon human health and well-being”.
158.3 I further note the concession that the Highveld Plan goals have not been
achieved.
158.4 The remaining allegations in this paragraph are denied, for the reasons
addressed in detail above and in the previous affidavits.

159 Ad para 269
159.1 The final, approved version of the Mid-Term Review has not been made
publicly available.

The applicants included this in their Rule 35(12)

request.

160 Ad para 271
160.1 Save to deny that working groups, including the MSRG, are a substitute
for proper implementation regulations, the contents of this paragraph are
noted. The true events surrounding the suspension of the MSRG are
addressed in the supporting affidavit of Mr Thomas Mnguni which will be
filed with this affidavit.

161 Ad paragraph 272
161.1 The Minister’s non-committal attitude to the need for a review of the
Highveld Plan every five years demonstrates why this must be made a
formal obligation in the section 20 regulations. Without that obligation,
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further reviews are likely to be delayed and residents and civil society will
be denied a crucial mechanism to hold those responsible to account.

162 Ad paragraph 274.4
162.1 The applicants maintain that the Department officials were correct in their
assessment that the Department “was supposed to develop regulations
for the implementation and enforcement” of the Highveld Plan.

The

Minister’s attempt to explain away these views is unconvincing.

163 Ad paragraph 274.5
163.1 I again deny the Minister’s unsubstantiated claim that 80% of the Highveld
Plan goals have been achieved.

164 Ad paragraph 274.6
164.1 I deny that achieving 29% of industrial and low-income settlement
interventions is a “significant achievement”. I reiterate the Mid-term review
findings, as set out in “SP21” to the founding papers, that “[o]nly 29% of
industrial and low-income settlements interventions have been achieved,
therefore interventions related to these goals needs to be prioritised during
implementation process.” (my emphasis). This is critique in government’s
own Mid-term Review, not a compliment. Prioritising these goals during
the implementation process is the Mid-term Review recommendation, not
a source apportionment study.
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165 Ad paragraph 275.1 and 276
165.1 I again stress that the present application does not concern any attempt to
dictate to the Minister precisely how resources should be allocated. One
of the purposes of section 20 regulations is for the Minister to develop a
suitable framework for “funding arrangements”, as is reflected in the
current draft regulations. This gives the Minister the power to develop an
appropriate mechanism to ensure that resources are made available to
under-resourced municipalities and other stakeholders to assist them in
achieving the Highveld Plan goals.
165.2 The applicants’ agenda is not the re-allocation of resources – it is the
effective, efficient and proper implementation and enforcement of the
Highveld Plan, in order to protect constitutional rights. The applicants are
merely asking government to honour its own plan.
165.3 The Minister concedes that the “main problem remains the sufficiency of
resources” (AA p 225 para 276). A function of implementation regulations,
in terms of section 20 of the Air Quality Act, is to address this need.
165.4 Similarly, the applicants are not imposing their view of what a perfect
review should be. Rather, a timely review of the implementation progress
of the Highveld Plan, in accordance with the Plan, and a timely response
to remedy the findings of the review – I repeat that the 5-year review was
due in March 2017. I also reiterate that to date, the most comprehensive
implementation review of the state of progress of the Highveld Plan is the
Mid-term Review, which concludes that there is no significant
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improvement in the air quality and recommendations additional measures
to implement the Highveld Plan.

166 Ad paragraphs 278 to 284
166.1 I have addressed the Minister’s response to the Broken Promises Report
above.

167 Ad paragraph 284
167.1 I stand by the true version of events in paragraph 135 of the founding
papers, supported by annexure SP24.

168 Ad paragraphs 286 – 288
168.1 The contents of these paragraphs are denied for the reasons addressed
above. The Minister’s continued denial that section 20 regulations are
necessary or would make a difference is irreconcilable with her actions in
directing the creation of draft regulations.

169 Ad paragraph 289 – 291
169.1 The applicants certainly disputed the contents of the annexure to the
Minister’s letter of 30 April 2019.
169.2 The Minister’s continued defence of the views of her predecessor, as set
out in the 30 April 2019 letter, is again a demonstration of the need for the
relief sought in this application.
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170 Ad paragraph 296 – 298
170.1 The content of these paragraphs is noted.
170.2 I deny that the Department chose a compromise that will allow for the
progressive achievement of environmental rights and improved air quality
for human health. The interpretation of section 24 is a matter for argument.

171 Ad paragraph 299-300
171.1 The First Respondent’s disappointment due the applicants’ nonattendance at the Dust Management Strategy is noted.
171.2 In the founding papers, I have outlined the applicants’ effort to engage with
the National Dust Control Regulations since their inception in 2013, and
more recently, the revision process for these Regulations that started in
2018 (FA para 161). The reason for declining the invite is that the
Department was initiating a parallel process to develop a Dust
Management Strategy, instead of completing the revision of the 2013 Dust
Control Regulations — a public consultation process that had already
consumed stakeholder time and resources, as well as that of the
Department — to give effect to give effect to Section 32 of the Air Quality
Act.
171.3 I note, with concern, that at the date of filing this replying affidavit, neither
the revised Dust Control Regulations nor a Dust Management Strategy
have been published, despite the Minister describing this as a “crucial tool”
to reduce dust emissions in the Highveld Priority Area.
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172 Ad paragraph 301
172.1 The MSRG meetings were indeed suspended in 2017 and only resumed
in November 2020.

However, I deny the allegation by the Minister,

supported by the National Air Quality Officer, that this was due to “violent”
attendees “from the ranks of the non-governmental organisations” or any
“obstructiveness”. The true facts are set out in the supporting affidavit of
Mr Mnguni, a community campaigner from groundWork who attended
these MSRG meetings.

173 Ad paragraph 307
173.1 I deny the suggestion that the experiences of the three individual residents
are “not reliable”. The Minister provides no contrary evidence to dispute
their experiences.
173.2 The circumstances of residents like Ms Mkhwanazi, Mr Mnisi and Ms
Mdhuli also require more than mere sympathy.

I again refer to the

supporting affidavit of Mr Mnguni, who resides in the town of Middelburg,
which is one of the pollution hotspots identified in the Highveld Plan.

Ad “Remaining responses in supplementary founding affidavit”

174 Ad paragraph 323
174.1 I have addressed the Minister’s questioning of my expertise above.
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175 Ad paragraph 327 to 330
175.1 Save to note the Minister’s admission of the failure to deliver a full and
complete Rule 53 record timeously, I deny that this explanation is
sufficient.

176 Ad paragraph 331
176.1 I deny that the Minister made any meaningful attempts at settlement.

177 Ad paragraph 339
177.1 The coal-fired power stations in the Highveld Priority Area could not be
described as anything other than “dirty”.

Most South Africans would

choose clean and cheap renewable energy if they were afforded the
choice.

178 Ad paras 341 – 342
178.1 I again deny that the section 20 regulations would be unnecessary or a
waste of resources, for the reasons addressed in detail above.

179 Ad para 342
179.1 The contents of this paragraph are denied. The need for section 20
regulations has been addressed above and in previous affidavits.
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180 Ad paragraph 357 – 358
180.1 I deny that the lack of co-operation between the Department and the
DMRE is perceived by the applicants and unfounded. The minutes of the
HPA Authorities meetings are evidence of this lack of co-operation, as
highlighted in the founding papers, in addition to the applicants’ first-hand
experience during MSRG and ITT meetings. Hence our well documented
calls for active participation from responsible government departments,
like mining, energy, and health – attachment SP25 to the founding papers
serves as an example.
180.2 Despite the Minister’s explanation of the ‘constitutional imperatives’ that
purportedly restrict her from facilitating co-operative governance, I again
note that the draft implementation regulations apply to relevant
stakeholders, which include national departments (including DMRE),
provinces, and municipalities; industry; mines; and civil society
organisations. I also note that the Minister has established the Working
Group for Air Quality Priority Areas at the top level of management in
government (AA p 5 para 5.4):
“This Director-Generals Working Group for the Air Quality Priority
Areas will ensure a co-ordinated implementation of air quality
management plans in all priority areas. This will promote co-operative
governance under section 41 of the Constitution and will overcome
past problems with officials at lower ranks.”
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180.3 The applicants welcome this initiative. The need for this Working Group is
not only apparent, but I would add that it is an intergovernmental Working
Group that is long overdue in the context of the Highveld Priority Area.

Ad “Response to Affidavit by David Richard Boyd”

181 Ad paragraphs 363 to 369
181.1 Mr Boyd would be best placed to address the Minister’s responses to his
affidavit. It suffices to point out that the Minister’s dismissive attitude is
highly inappropriate.

CONCLUSION
182 For these reasons, the applicants persist in seeking the relief set out in the
amended notice of motion.

_______________________
SVEN EATON PATRICK PEEK

I hereby certify that the deponent knows and understands the contents of this affidavit
and that it is to the best of his knowledge both true and correct. This affidavit was
signed and affirmed before me at ____________________________ on this the ___
day of February 2021, and that the Regulations contained in Government Notice
R.1258 of 21 July 1972, as amended, and Government Notice No R1648 of 19 August
1977, as amended, having been complied with.
________________________
COMMISSIONER OF OATHS
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Full names:
Address:
Capacity:

"SP54"
GOVERNMENT NOTICE
DEPARTMENT OF ENVIRONMENT, FORESTRY AND FISHERIES
NO.

2021
NATIONAL ENVIRONMENTAL MANAGEMENT: AIR QUALITY ACT, 2004
(ACT NO. 39 OF 2004)

DRAFT REGULATIONS FOR IMPLEMENTING AND ENFORCING PRIORITY AREA AIR QUALITY
MANAGEMENT PLANS

I, Barbara Dallas Creecy, Minister of Forestry, Fisheries and the Environment, hereby, under section 20
read with section 57(1) of the National Environmental Management: Air Quality Act, 2004 (Act No. 39 of
2004), give notice of my intention to publish the draft Regulations for Implementing and Enforcing Priority
Area Air Quality Management Plans, as set out in the Schedule hereto.
Members of the public are invited to submit to the Minister, within 30 days from the date of the publication
of this Notice in the Gazette, written inputs or comments on the draft Regulations for Implementing and
Enforcing Priority Area Air Quality Management Plans to the following addresses:
By post to:

By hand at:

The Director-General: Department of Environment, Forestry and Fisheries
Attention: Mr Olebogeng Matshediso
Private Bag X447
Pretoria
0001
473 Steve Biko Road, Environment House, Arcadia, 0083

Please note that anyone entering the Department’s building will be subjected to COVID 19 procedures.
Due to the COVID 19 pandemic delivering comments by hand at the Department is being discouraged.
By e-mail:

OMatshediso@environment.gov.za

Any inquiries in connection with the notice can be directed to Dr Vincent Gololo at
012 399 9203 by Email: VGololo@environment.gov.za
Comments received after the closing date may not be considered.

BARBARA DALLAS CREECY
MINISTER OF FORESTRY, FISHERIES AND THE ENVIRONMENT

SCHEDULE
TABLE OF CONTENTS
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1. Definitions
In these Regulations any word or expression to which a meaning has been assigned in the Act
shall have the meaning so assigned, and unless the context otherwise indicates—
“air quality management plan” means a plan referred to in section 15 of the Act;
“emission reduction interventions” means interventions or activities to minimise or prevent
emissions; including measures to facilitate compliance, to which the identified stakeholders have
undertaken to implement within the target date;
“emission reduction plans” means the emission reduction plan prepared and submitted by
the identified stakeholders that aims to minimise or prevent emissions;
“identified stakeholders” means the stakeholders that have been identified to have a role on
implementation and enforcement of the Air Quality Management Plan;

“national air quality officer” means an officer as defined in section 1 of the Act;
“person” includes a juristic person;
“priority area” means the priority area as defined in section 1 of the Act;
“the Act” means the National Environmental Management: Air Quality Act, 2004 (Act No. 39 of
2004;
“these Regulations” means the Regulations for Implementing and Enforcing Priority Area Air
Quality Management Plans, 2021.
2. Purpose
The purpose of these Regulations is to prescribe regulations necessary for implementing and
enforcing Priority Area Air Quality Management Plans.
3.

Application

3.1 These Regulations apply to stakeholders identified in the Air Quality Management Plan, and
includes:(a) National departments; provinces; and municipalities;
(b) Industry;
(c) Mines; and
(d) Civil society organizations.
4.

Emission reduction interventions

4.1

The identified stockholder must implement emission reduction interventions assigned to them
within the specified timeframes set out in the Air Quality Management Plan.

4.2

All the emission reduction intervention applicable to the industry and mines must be
incorporated in their respective authorizations as follows:

4.2.1 The atmospheric emission licensing authorities shall incorporate the emission reduction
interventions in the Atmospheric Emission License.
4.2.2. The holder of a mining permit, mining right, or production right in terms of Mineral and
Petroleum Resources Development Act, 2002 (Act No. 28 of 2002) shall incorporate the
emission reduction interventions in the environmental authorisation developed in terms of
the National Environmental Management Act, 1998 (Act No. 107 of 1998).

4.3. The emission reduction interventions for spheres of government shall be managed as follows:
4.3.1 The emission reduction interventions assigned to municipalities must be included in the
municipal Air Quality Management Plan.
4.3.2. Provincial emission reduction interventions must be included in the provincial Air Quality
Management Plan.
4.3.3. The emission reduction interventions assigned to national departments must be included in
the departmental Environmental Implementation Plans.
5. Emission Reduction and Management Plans
5.1 The identified stakeholders must submit the emission reduction plan to the National Air Quality
Officer and the relevant licensing authority within the timeframes as specified in the Air Quality
Management Plan.
5.1.1

The license holders in terms of the National Environmental Management: Air Quality Act,
2004 (Act No. 39 of 2004 shall also submit their plans to the licensing authorities.

5.1.2

The holder of a mining permit, mining right, or production right in terms of the Mineral and
Petroleum Resources Development Act, 2002 (Act No. 28 of 2002) shall also submit their
plans to the Minister responsible for mineral and petroleum resources.

5.2 The identified stakeholder must implement the plans submitted in terms of regulation 5.1 within
the timeframes as specified in the Air Quality Management Plan.
5.3 The plan must include:
(a)

Stakeholder name;

(b)

Emission reduction activities;

(c)

Full description of the emission reduction activities;

(d)

Implementation timeframes; and

(e)

Monitoring and evaluation process.

6. Funding and/or Resources for the Implementation of the Air Quality Management Plan
6.1 The identified stakeholder shall be responsible to provide necessary resources for the
implementation of the air quality management plan.
6.2 The Minister shall provide complimentary support to provinces and municipalities responsible for
the implementation of the air quality management plan.

7. Reporting Requirements
7.1 Annual progress report on the implementation of the air quality management plan shall be
presented by NAQO to the committee identified in terms of section 19 (5)(c) of the Act.
7.2 The identified stakeholder must attend and report to the committee identified section 19 (5)(c) of
the Act.
8. Review of the Emission Reduction and Management Plans
8.1 The review of the emission reduction and management plans must be undertaken by the
identified stakeholders every five years from the date of submission.
8.2 The reviewed emission reduction and management plans must be submitted to the relevant
authority identified in the air quality management plan for approval.
9. Review of the Air Quality Management Plan
9.1 The National Air Quality Officer must, within 5 years of the implementation of the air quality
management plan, undertake a review of this plan, and submit the plan to the Minister for
approval.

10. Offences
(1)

A person is guilty of an offence if that person(a) provides incorrect or misleading information in the emission reduction and
management plans submitted in terms of these Regulations.
(b)

fails to comply with regulations 3 and 4.

(c) fails to comply with a directive issued by the National Air Quality Officer in terms of
regulation 6.
11. Penalties
A person guilty of an offence in terms of regulation 10 of these Regulations is liable in the case
of a first conviction to a fine not exceeding R5 million or to imprisonment of a period not exceeding
five years, and in the case of a second or subsequent conviction to a fine not exceeding R10
million or imprisonment for a period not exceeding 10 years and in respect of both instances to
both such fine and such imprisonment.

12. Short title and commencement
These Regulations are the Regulations for Implementing and Enforcing Priority Area Air Quality
Management Plans, 2021 and come into operation on the date of publication in the Government
Gazette.
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Dimakatso Mary Sefatsa
From:
Sent:
To:
Cc:

Subject:

Timothy Lloyd
Tuesday, 17 November 2020 9:16 AM
Nyasi Ramashia
rico@groundwork.org.za; Thomas Mnguni; Promise Mabilo;
promisemabilo@gmail.com; 'Snyman Eben'; samsonm@veja.org.za; nelly.nkosi8505
@gmail.com; nellynkosi356@gmail.com; makoma@earthlife.org.za; Olebogeng
Matshediso
RE: Invitation to participate in the sector consultation on the development of the
regulations for implementation and Enforcement of the Priority Area AQMP's

Good morning Nyasi,
I write on behalf of groundWork and Vukani Environmental Justice Movement in Action (VEJMA).
As you may be aware, groundWork and VEJMA launched a High Court application in June 2019 against the Minister
of Environmental Affairs and four other government respondents regarding the levels of air pollution in the Highveld
Priority Area. groundWork and VEJMA are represented by the Centre for Environmental Rights in this matter. Part of
the relief sought in this application addresses the legal duty, upon the Minister, to develop implementation
regulations in terms of section 20 of the National Environmental Management: Air Quality Act, 2004. It also
challenges the former Minister’s decision to refuse to development implementation regulations. This application
has been set down for hearing from 17-19 May 2021. As the first respondent, the Minister’s answering affidavit is
due to be filed by 29 January 2021.
I have copied Mr Eben Snyman, the State Attorney acting on behalf of the Minister.
Kindly take note that the following representatives of the abovementioned organisations will attend this workshop
for the ‘development of the Regulations for the implementation and Enforcement of the Priority Area Air Quality
Management Plan’ scheduled for Friday 20 November:
1)
2)
3)
4)

Timothy Lloyd – Centre for Environmental Rights
Rico Euripidou – groundWork
Thomas Mnguni – groundWork
Promise Mabilo – VEJMA

Please could you include Ms Mabilo’s email address in further correspondence.
Kindly also take note that groundWork and VEJMA’s attendance at this workshop should in no way be construed as
a concession in relation to any of the allegations raised, or relief sought, in the abovementioned application pending
before the High Court. Furthermore, groundWork and VEJMA’s attendance presents no grounds for mootness in
relation to any part of the relief sought, and as the applicants in this matter, groundWork and VEJMA shall pursue
the relief, in full, as set out in the notice of motion. Their rights remain fully reserved.
Thank you.
Regards,
Timothy Lloyd
Attorney
Centre for Environmental Rights NPC
A non-profit company with registration number 2009/020736/08
PBO No. 930032226, NPO No. 075-863, VAT No. 4770260653
and a Law Clinic registered with the Legal Practice Council
First Floor, DJ du Plessis Building, West Campus, University of the Witwatersrand
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Braamfontein, 2001, South Africa
Tel 010 442 6830; Fax 086 730 9098
tlloyd@cer.org.za
www.cer.org.za www.facebook.com/CentreEnvironmentalRights www.twitter.com/CentreEnvRights
The Centre for Environmental Rights acknowledges the extraordinary circumstances of this moment and the devastating
impacts of COVID-19 on lives, health, and livelihoods for people around the world and in our country.

-----Original Appointment----From: Nyasi Ramashia [mailto:NRamashia@environment.gov.za]
Sent: 11 November 2020 02:51 PM
To: Robyn Hugo; info.ubentertainment@gmail.com; weccm1@gmail.com; hallowes@telkomsa.net; Thomas
Mnguni; robs@groundwork.org.za; antonmdoda7@gmail.com; sibonisozulu@gmail.com; zakhele@gmail.com;
thandekamakhubelo@webmail.co.za; samsonm@veja.org.za; mrmasha@outlook.com;
mazwi.lushaba@pureairsa.co.za; smsollykekana@gmail.com; simon.simao63@gmail.com; Timothy Lloyd;
MalekeSbongile@gmail.com; kgosyma@gmail.com; Cebile@yahoo.com; Mbalibridgette6@gmail.com;
Siyabonga.macu1@gmail.com; lydianozy@gmail.com; mnyeva@gmail.com; Dumezweni74@nokiamail.com;
lenonyanemf@gmail.com; given.malaza32@gmail.com; kutumanegrace@webmail.com;
samson.mokoena@gmail.com; Kidomafiso@yahoo.com; thandingcanga@gmail.com; lepamo29@gmail.com;
Missriet01@gmail.com; Charles.mabitsela@gmail.com; tumelorawane@gmail.com; Caroline@bench-mark.org.za;
mapasekagumed483@gmail.com; mbuang@webmail.co.za; Labrini@gmail.com; Sesimzizi@gmail.com;
Molebogengmathafeng@gmail.com; Malapea.phineas@gmail.com; sello.blackrose@gmail.com;
Veja.environment@gmail.com; Dnthabi6@gmail.com; cheseho@gmail.com; Molloarts@yahoo.com;
mdu.bbtg@yahoo.com; rasskhmbz@yahoo.com; zomtambo@gmail.com; rico@groundwork.org.za;
kganza@gmail.com; Mmaki66@gmail.com; Vlakfonteinchoir@gmail.com; Wesley@gastest.co.za;
masekofikx@gmail.com; beauty77jantjie@gmail.com; MakadimoRamotso@gmail.com; ThaboIsaac1@mail.com;
billymajola@gmail.com; makoma@earthlife.org.za; thembanitshabalala@yahoo.com; Mnbbuang@webmail.co.za;
mogotsid032@gmail.com; jchesane@gmail.com; monkimsimang@gmail.com; jan.potgieter@environgaka.co.za;
Gerhard.fourie@environgaka.co.za; jan@jbenviroservices.co.za; jeandre@ehrcon.com; mariette@pea.org.za;
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REGULATIONS FOR THE IMPLEMENTING AND ENFORCING
PRIORITY AREA AIR QUALITY MANAGEMENT PLANS
Chief Directorate: Air Quality Management

VAAL TRIANGLE AIRSHED PRIORITY AREA MSRG
MEETING
23 NOVEMBER 2020

1

Purpose of the Presentation
• The Minister intends prescribing Regulations for implementation and
enforcement of the Priority Area AQMPs, in terms of S20 of
NEM:AQA
• Once promulgated, these will serve as generic Regulations for all
Priority Area AQMPs
• This presentation introduces the initial work on the Regulations; and
processes that will be undertaken; for your input.

Legislative Framework
 Section 18 of AQA empowers the Minister/MECs to declare a priority area:
 Vaal Triangle Airshed
 Highveld
 Waterberg-Bojanala

 Section 19 provides that after the declaration the Minister must prepare a
priority area air quality management plan for the area.
 Section 20 provides that the Minister or MEC may prescribe regulations
necessary for implementing and enforcing approved priority area air quality
management plans, including




funding arrangements;
measures to facilitate compliance with such plans;
penalties for any contravention of or any failure to comply with such plans; and
regular review of such plans.

Socio –Economic Impact Assessment Process
Initial Impact Assessment

Final Impact Assessment

1.What is the problem
and why it should be
addressed?
2.What
causes
the
problem and whose
behaviour must change

Most Desirable Option Is
the option still relevant as
the policy advances-i.t.o.
development stages?

3.Scoping
optionsdealing
with
the
problem-benefits,
implementation costs,
risks and impact on
national priorities
4.Mitigation of risks
5.Conclusion : Which
option is most desirable,
and why?

Significant time lag between
the two assessments

1.Summary of the proposal
(policy/bill/ regulations)
2.Problem and root causes
3.Intended Outcomes (achieved)
4.Benefits/ Incur costs/ lose
5.Behaviours to change and
mechanisms
6.Consultations
7.Disputes that might arise and
mechanisms for settling them
8.Impact AssessmentImplementation/ Cost of
changing behaviour and benefits
9.Risks and mitigation measures
10.Monitoring and Evaluation
11.Further minimising risks , cost
and maximising benefits

Summary of the SEIAS (1) Outcome
Identified Problem

Main Causes of the Problem

Why does it persist as a
problem?

The air quality in the area does
not meet the National Air
Quality Standards (NAAQS) due
to
the
ineffective
implementation of the AQMPs

Stakeholders other than industries cannot 
be held accountable for the AQMP
commitments. There is no legal
instrument to enforce the AQMP
commitments


Major polluters don’t consider
AQMP as a legal document that can
be enforced



No punitive measures could be
applied. The Regulation will provide
guidance on the punitive measures



The service delivery in most
municipalities is collapsing. The
municipalities are unable to fulfil
their commitments which among
others include waste collection. In
the absent of waste collection,
residence resort to waste burning
which contribute to air pollution.

The cost of implementing the AQMP
commitments might be high to
some stakeholder

Proposed Regulations
• Purpose
– As per S20 provisions

• Application
– Government; Industries; Mines; and civil organizations

• Emission reduction interventions
– Translation of interventions to AELs
– Translation of interventions to EMP and EIP (as per NEMA S11-16)

• Emission reduction management plans
• Funding/ resourcing of the AQMP implementation
– Requirements for stakeholders to resource the AQMP implementation
– Provision for the Minister to provide complementary resources

• Reporting requirements
 Offences and Penalties

Regulations Development Process
 Prepare a discussion document/draft Regulations for Socio-economic
Impact Assessment System(SEIAS) process.
 Final Socio-economic Impact Assessment System(Continous process)
 Draft regulations developed for stakeholder’s inputs(November 2020)
 Sector consultation workshops (November 2020)
 Multistakeholder engagement process (January 2021)
 MINTECH Working Groups consultations and MINMEC approval for
publication for public comments (2021).
 Comments Analyses and Responses
 MINTECH Working Groups consultations and MINMEC approval for
publication for public comments .
 Ministerial approval and promulgation in the government gazette.

Conclusion
• The Minister intends prescribing Regulations for implementation and
enforcement of the Priority Area AQMPs, in terms of S20 of
NEM:AQA.
• The Department has outlined the process to be followed for the
development of the Regulations.
• Once the draft Regulations are ready, the Department will circulate
them for inputs, prior to the multi-stakeholder workshop.
• Stakeholder are requested to actively participate in this process, and
raise any procedural and/or content issues as the work progresses.

THANK YOU!
Mr Olebogeng Matshediso
Air Quality Management
Directorate: Atmospheric Policy, Regulation and Planning
Department of Environment, Forestry and Fisheries
Tel: 012 399 9512 | Mobile: 061 482 4785
Website: http://www.environment.gov.za
Address: The Environment House, 473 Steve Biko Road, Arcadia, Pretoria, 0083
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The Acting Honourable Deputy Judge President Potterill
High Court of South Africa
Gauteng Division, Pretoria
By email: JHefer@judiciary.org.za;
LRapoo@judiciary.org.za
Copied to:
The State Attorney
Mr CE Snyman
Attorney for the Respondents
SALU Building
316 Thabo Sehume Street
Pretoria
By email: ebsnyman@justice.gov.za

Lawyers for Human Rights
Wayne Ncube
Attorneys for the Amicus Curiae
Heerengracht Building
87 De Korte Street
Braamfontein
By email: Wayne@lhr.org.za
Robin@lhr.org.za
Michael@lhr.org.za

12 October 2020

Dear Acting Deputy Judge President
RE: Case Management Request - The Trustees for the Time Being of GroundWork Trust and Another v The Minister
of Environmental Affairs & Four Others (NGHC case no. 39724/19)
1.

We refer to the above matter filed in the North Gauteng High Court under case number 39724/19. This
application was launched on 10 June 2019, in terms of Rule 53 of the Uniform Rules of Court.

2.

We act for, and address you on behalf of, the Applicants in this matter: groundWork Trust and Vukani
Environmental Justice Movement in Action. Counsel for the Applicants are Steven Budlender SC, Chris
McConnachie and Cingashe Tabata.

3.

The State Attorney acts for the five Respondents in this matter  including the President of the Republic  and
is copied in this correspondence. A notice of intention to oppose this application was belatedly filed on behalf
of the First to Fifth Respondents on 23 September 2020. No answering affidavit has been filed.

4.

We write to you to request that this application be subject to appropriate case management by yourself, or,
alternatively, a judge appointed for that purpose.

5.

The need for this case management is, in brief:
5.1

this matter is of enormous public importance and public interest – it concerns the question of safe levels
of air quality and the state’s duties in this regard for literally millions of people living in South Africa;
Cape Town: 2nd Floor, Springtime Studios, 1 Scott Road, Observatory, 7925, South Africa
Johannesburg: First Floor, DJ du Plessis Building, West Campus, University of the Witwatersrand, Braamfontein, 2001, South Africa
Tel 021 447 1647 (Cape Town) | Tel 010 442 6830 (Johannesburg) | Fax 086 730 9098
www.cer.org.za

Centre for Environmental Rights NPC is a non-profit company with registration number 2009/020736/08, NPO Ref 075-863, PBO No. 930032226 and a Law Clinic registered with the Legal Practice
Council I Directors: Rachael Akosua Antwi; Prof Eugene Kenneth Cairncross, Gregory Daniels, Melissa Fourie (Executive), Prof Tracy-Lynn Humby (Chair), Bonita Meyersfeld, Pontsho Pilane, Nompi
Ndawo Vilakazi I Attorneys: Melissa Fourie, Leanne Govindsamy, Thobeka Amanda Gumede, Daiyaan Halim, Catherine Horsfield, Matome Lethabo Kapa, Misaki Koyama, Timothy Hendrie Lloyd,
Nabeelah Mia, Tarisai Mugunyani Nicole Loser, Danjelle Midgley, Zahra Omar, Wandisa Phama I Candidate Attorneys: Tatenda Wayne Muponde, Dimakatso Sefatsa

5.2

this matter will ultimately require a special allocation to be argued for 1 or 2 days and will thus require
the assistance of your office; and

5.3

there have been protracted delays in the Respondents’ response to the matter. The Respondents now
seek to delay filing their answering affidavit until February 2021. Thus, absent case management, we
reasonably fear that these delays will continue for a considerable period.

The nature of the application
6.

The following novel constitutional issues are raised in this application, which are of national importance:
6.1

whether the poor air quality in the Highveld Priority Area is in breach of residents’ section 24(a) right to
an environment that is not harmful to their health and well-being, as enshrined in the Constitution of the
Republic of South Africa, 1996 (“Constitution”);

6.2

whether section 20 of the National Environmental Management: Air Quality Act 39 of 2004 (Air Quality
Act) — interpreted in terms of Section 7(2) and section 24 of the Constitution, read with section 3 of the
Air Quality Act — imposes a power coupled with a duty on the Minister of Environmental Affairs (the
“Minister”) to establish regulations, as these are reasonably required, to give effect to the Highveld
Priority Area Air Quality Management Plan (“Highveld Plan”);

6.3

whether the former Minister’s refusal to prescribe regulations, alternatively the unreasonable delay in
preparing regulations, ought to be reviewed and set aside in terms of the Promotion of Administrative
Justice Act 3 of 2000, alternatively, section 1(c) of the Constitution; and

6.4

whether the enduring and unsafe levels of air pollution in the Highveld Priority Area also violate other
constitutional rights dependant on a healthy environment, including the rights to dignity, life, bodily
integrity and the right to have children’s interests considered paramount in every matter concerning the
child.

7.

The Applicants do not only bring this application in their own interest, but also to protect the constitutional
rights of the residents in the Highveld Priority Area, and the public at large. Given the nature of this matter,
there is an evident degree of urgency, necessitating a just and equitable conclusion as soon as reasonably
possible.

8.

16 months have passed since this application was launched in June 2019; however, the Respondents answer to
the allegations raised in the application remains outstanding. Notwithstanding the National Lockdown due the
COVID19 pandemic, this lapse in time was largely incurred by the Respondents’ preceding 8-month delay in
providing the record, in terms of Rule 53 of the Uniform Rules of Court (“Rule 53 record”). The Respondents are
now seeking to further unreasonably delay the matter, as outlined below.

Case chronology
9.

To date, the brief case chronology is as follows:
9.1

the Rule 53 record was due on 1 July 2019;

9.2

despite repeated demands, formal notice and the service of an application in terms of Rule 30A of the
Uniform Rules of Court, a partial record (over 2500 pages, but with a number of records outstanding) was
only dispatched to the Applicants on 16 January 2020;
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9.3

the Applicants pursued the apparent outstanding Rule 53 records, alternatively, written confirmation
from the Minister of their non-existence, through several letters. The extended deadline for response was
13 March 2020, but none was received;

9.4

reserving the right to further supplement their founding affidavit at a later stage upon receipt of the
complete Rule 53 record, and in the interests of progressing this matter, the Applicants filed their
amended notice of motion and supplementary founding affidavit on 10 July 2020;

9.5

the Applicants sent a letter to the State Attorney on 11 September 2020, requesting that the overdue
notice of opposition, as well as the answering affidavit, must be filed by 30 September 2020; and

9.6

the Respondents filed their belated notice of intention to oppose this application on 23 September 2020.

10.

During this period, the United Nations Special Rapporteur for Human Rights and the Environment (the “Special
Rapporteur”), represented by Lawyers for Human Rights, filed an amicus curiae application, in accordance with
Rule 16A of the Uniform Rules of Court. This application was initially duly set-down on the unopposed roll for
hearing on 29 May 2020, but has now had to be re-enrolled for 29 January 2021.

11.

In a letter dated 28 September 2020, the State Attorney has requested that the answering affidavit only be filed
after the outcome of the Special Rapporteur’s unopposed amicus curiae application, to be heard on 29 January
2021. The State Attorney has thus requested that the answering affidavit only be filed in February 2021, at the
earliest. A copy of this letter is attached as Annexure 1.

12.

The Applicants are acutely concerned and by this development and have opposed the request. A copy of this
letter of response is attached as Annexure 2.

Request for case management
13.

We therefore request a case management meeting to determine:
13.1 whether there is any possibility that the (unopposed) amicus curiae application can be granted sooner
than 29 January 2021;
13.2 in any event, appropriate dates for the filing of answering papers and replying papers; and
13.3 if deemed appropriate by your office, the special allocation of dates for the hearing of this matter.

14.

We would be most grateful for your assistance.

Yours faithfully
CENTRE FOR ENVIRONMENTAL RIGHTS
per:

Timothy Lloyd
Attorney
Direct email: tlloyd@cer.org.za
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OFFICE OF THE DEPUTY JUDGE PRESIDENT A P LEDWABA
HIGH COURT OF SOUTH AFRICA, GAUTENG PROVINCIAL DIVISION, PRETORIA
Gauteng High Court Building, Cnr. Madiba (Vermeulen) & Paul Kruger Str, Room 7.15, Seventh Floor
Tel. (012) 492 - 6812 - E-mail: AnNieuwoudt@judiciary.org.za

11 November 2020
TO:

CENTRE FOR ENVIRONMENTAL RIGHTS

Email:

tlloyd@cer.org.za

Our Ref:

39724/2019/ADJP POTTERILL/AN

TO:

THE STATE ATTORNEY

Email:

ebsnyman@justice.gov.za

Our Ref:

39724/2019/ADJP POTTERILL/AN

TO:

LAWYERS FOR HUMAN RIGHTS

Email:

wayne@lhr.org.za / robin@lhr.org.za / michael@lhr.org.za

Our Ref:

39724/2019/ADJP POTTERILL/AN

Dear Madam/Sir
RE:

THE TRUSTEES FOR THE TIME BEING OF GROUNDWORK TRUST AND
ANOTHER / THE MINISTER OF ENVIRONMENTAL AFFAIRS AND FOUR
OTHERS
CASE NUMBER 39724/2019

1.

The above matter as well as the virtual meeting held on 3 November 2020
refers.

2.

The

matter

is

hereby

set

down

as

a

special

motion

on

17 to 19 MAY 2021. You are directed to file and upload unto CaseLines and
send via email (AnNieuwoudt@judiciary.org.za) to my office a notice of set
down with a copy of this letter attached to it within 7 (seven) days after receipt
hereof, failing which the allocated date(s) of hearing will lapse and the date may
be allocated to other litigants who applied for a special motion date.
3.

I confirm that:

3.1

The respondents are to file their answering affidavit by no later than
29 JANUARY 2021.

3.2

The applicants are to file their replying affidavit by no later than
26 FEBRUARY 2021.

3.3

The amicus curiae are to file its replying affidavit by no later than
26 FEBRUARY 2021.

3.4

The applicants are to file and upload fully indexed and paginated papers
onto caseline by no later than 5 MARCH 2021.

3.5

The applicants are to file their heads of argument, chronology and
practice note by no later than 19 MARCH 2021.

3.6

The amicus curiae are to file its heads of argument, chronology and
practice note by no later than 26 MARCH 2021.

3.7

The respondents are to file their heads of argument, chronology and
practice note by no later than 14 APRIL 2021.

3.8

Parties to confirm that all papers and heads of argument are filed and
uploaded onto caseline by no later than 16 APRIL 2021.

4.

The parties should file and upload unto CaseLines and send via email
(AnNieuwoudt@judiciary.org.za) to my office a Joint Practice Note and
Chronology of events by no later than 23 APRIL 2021 containing the
following:


Names of the parties and the case number



Names and telephone numbers of all counsel in the Motion



Nature of the Motion



Issues to be determined in the application



Relief sought at the hearing by the party on whose behalf counsel is
appearing



An estimate of the probable duration of the application



Number of pages in the application and whether or not all papers need
to be read and if not, which portion need not be read

5.

In terms of the paragraph 22 of the directive of the Judge President dated
14 April 2020, only matters that have been uploaded on CaseLines shall be
heard. All non-compliant matters shall automatically be removed from the roll.

6.

In terms of the paragraph 5 to 13 of the directive of the Judge Presidents’
Consolidated Directive dated 18 September 2020, Legal Practitioners must
create those cases on the CaseLines system and thereafter invite Parties
and/or their Legal Representatives to each created case they are involved in.

7.

The Judge to whom a matter is allocated shall, not later than five Court days
before the week in which the matter is set down, notify the Parties that he or
she is seized with the matter and all further communication about the matter
shall be directly, by email only to the email address stipulated by that Judge.

8.

Should it, for any reason(s), transpire that this matter will not proceed on the
given date, you are directed to inform the office of the Deputy Judge President
via email to AnNieuwoudt@judiciary.org.za and JHefer@judiciary.org.za
immediately.

9.

None availability of counsel representing any of the parties shall simply not be
allowed as a reason for the matter not to proceed on the date of hearing
arranged with my office.

10.

Should the above directive not be complied with, the matter may not be
allocated to a Judge and the allocated date(s) will be utilized for other
deserving cases.

Regards
ELECTRONICALLY GENERATED (NOT SIGNED)
__________________________________________
S POTTERILL
ACTING DEPUTY JUDGE PRESIDENT
NORTH GAUTENG HIGH COURT

CASE NUMBER 39724/2019
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STATE ATTORNEY
DX 298 PRETORIA
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IN THE HIGH COURT OF SOUTH AFRICA
GAUTENG DIVISION, PRETORIA

CASE NO: 39724/19
In the matter between :-

THE TRUSTEES FOR THE TIME BEING OF
GROUNDWORK TRUST

First Applicant

VUKANI ENVIRONMENTAL JUSTICE ALLIANCE
MOVEMENT IN ACTION

Second Applicant

and
THE MINISTER OF ENVIRONMENTAL AFFAIRS

First Respondent

NATIONAL AIR QUALITY OFFICER

Second Respondent

THE PRESIDENT OF THE REPUBLIC OF SOUTH AFRICA

Third Respondent

MEMBER OF THE EXECUTIVE COUNCIL FOR
AGRICULTURE, RURAL DEVELOPMENT, LAND AND
ENVIRONMENTAL AFFAIRS, GAUTENG PROVINCE

Fourth Respondent

MEMBER OF THE EXECUTIVE COUNCIL FOR
AGRICULTURE, RURAL DEVELOPMENT, LAND AND
ENVIRONMENTAL AFFAIRS, MPUMALANGA PROVINCE

Fifth Respondent

NOTICE IN TERMS OF RULE 35(12)

KINDLY TAKE NOTICE that the First and Second Respondents herewith make available for
inspection at the office of their attorney of record the documentation as called for in the
Applicants’ notice dated 17 February 2021.
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Documents may be inspected from 14h00 on 1 March 2021 for 5 days by appointment with
the attorney of record.

DATED at PRETORIA this

24th

day of FEBRUARY 2021.

FIRST AND SECOND RESPONDENTS’
ATTORNEY
THE STATE ATTORNEY
SALU BUILDING
316 THABO SEHUME STREET
cnr FRANCIS BAARD AND
THABO SEHUME STREET
PRIVATE BAG X91
PRETORIA, 0001
Ref:
3273/19/Z46
Tel:
012 309 1628
Fax:
086 507 0293
Enq:
CE SNYMAN
E-mail:
ebsnyman@justice.gov.za

TO:

THE REGISTRAR OF THE
ABOVE HONOURABLE COURT
PRETORIA

TO:

APPLICANTS’ ATTORNEYS
CENTRE FOR ENVIRONMENTAL RIGHTS
1 SCOTT ROAD
OBSERVATORY
CAPE TOWN
Ref:
CER 34.27
Tel:
021 447 1647
Email:
tlloyd@cer.org.za
c/o DU PLESSIS & KRUYSHAAR
OFFICE NO 2
SOVEREIGN DRIVE 118
ROUTE 21
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CORPORATE PARK IRENE
PRETORIA
Ref:
Rentia Kruyshaar/CER
Tel:
086 100 0779
Fax:
086 548 0837
Email:
kruyshaar@dupkrys.co.za
RECEIVED COPY:
TIME:
DATE:

AND
TO:

AND
TO:

AND
TO:

THIRD RESPONDENT
THE PRESIDENT OF THE REPUBLIC OF SOUTH AFRICA
THE PRESIDENCY OFFICE
UNION BUILDING
GOVERNMENT AVE
PRETORIA

FOURTH RESPONDENT
MEMBER OF THE EXECUTIVE COUNCIL FOR
AGRICULTURE, RURAL DEVELOPMENT, GAUTENG PROVINCE
UMNOTHO HOUSE
56 ELOFF STREET
JOHANNESBURG

FIFTH RESPONDENT
MEMBER OF THE EXECUTIVE COUNCIL FOR
AGRICULTURE, RURAL DEVELOPMENT,
MPUMALANGA PROVINCE
MEINTJIES AND KHOZA INC
ATTORNEYS FOR THE FIFTH RESPONDENT
8TH FLOOR
MID-CITY BUILDING
37 BROWN STREET
MBOMBELA
BY EMAIL:
reception@meintjieskhoza.co.za
Tit
Ref:
MKD/19/GB
BY EMAIL
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groundWork’s comment and further questions on:
The Highveld Priority Area Air Quality Management
Plan (HPA AQMP) April 2011.
Date:

Tuesday, 5th July 2011

1. Introduction
Context
These comments are a product of a community and groundWork engagement where the
HPA AQMP was reviewed on the 22 to 23 of June 2011. The communities who attended
are listed at the end of this document.
We would be grateful if you could clarify exactly how comments from various parties on
this HPA AQMP will be dealt with. We would be concerned if these comments were
given to the authors of the various chapters to determine, at their discretion, what to do
with them – we would regard this as a wholly inadequate process and would suggest
instead that all comments from stakeholders be treated as a discrete consideration that is
considered and explained in the context of the whole HPA AQMP.
These comments have implications for the “way forward” for the HPA AQMP as a whole
and thus they should not be treated as if they have been made and can be contained
within the various chapters under specific headers. The comments need to be reviewed
on the basis of an integrated and holistic thinking approach. Therefore it is our view that
at the very least some sort of integrated feedback or response document needs to be
prepared which sets out the essence of the comments and more importantly the proposed
solutions for addressing the issues raised in the comments. This document should be
subject to review by all the stakeholders who have made comments.
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The pre-amble of the National Environmental Management: Air Quality Act 39 of 2004
recognises that:
- The quality of ambient air in many areas of the Republic is not conducive to a healthy
environment for the people living in those areas let alone promoting their social and
economic advancement;
- The burden of health impacts associated with polluted ambient air falls most heavily on
the poor;
- That air pollution carries a high social, economic and environmental cost that is seldom
borne by the polluter;
The recognition and reference of health as above was a contested issue with the original
National Environmental Management: Air Quality Bill not having this language present.
Furthermore, section 18 of the Act, which enables the Minister or relevant political
authority to declare priority areas was included due to community mobilisation on the air
pollution issues in the main areas where industrial development impacts upon
communities – pollution ‘hotspots’ – in south Durban, the Vaal Triangle, the Highveld,
Richards Bay and Cape Town area.
Furthermore, the South African Constitution guarantees people’s right ‘to an environment
that is not harmful to their health or well-being’. It is groundWork’s informed opinion
that unlike most other social and economic rights, its realisation is not conditional on the
availability of state resources, nor is it subject to delay (‘progressive realisation’). The
state is therefore bound to respect, protect, promote and fulfil the right immediately. This
clause of the right also has ‘horizontal application’.
Critically, an environmental justice interpretation – as required per section 2 (4) c of the
National Environmental Management Act 107 of 1998 – informs that the right must hold
that ‘not harmful’ means exactly that. It cannot mean ‘harmful within acceptable limits’
and leave it to government to decide what is acceptable. Where ‘a certain minimum
standard’ is used, it can only be as a tool enabling the state to ‘respect and protect’ the
right. Further, government would have to be able to justify the standard by showing that
it is compatible with the ordinary meaning of ‘not harmful’.
Section 24 of our Bill of Rights also indicates that through legislative and other measures,
the state must: “secure ecologically sustainable development and use of natural resources
while [emphasis added] promoting justifiable economic and social development.” We
believe that ‘while’ means that ecological sustainability must be taken as the ground on
which all state policies and programmes concerned with economic and social
development are based – starting with macro-economic policy. These policies cannot
therefore be ‘justifiable’ without specific reference to ecological sustainability. This
means, government must defend its economic and social policies on environmental
grounds. Development and environment in this case are not two issues but rather
development is environment.
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Furthermore the development of the HPA AQMP must be guided by overarching
principles detailed in key regulatory and policy documents, including the constitution and
the principles outlined in the National Environmental Management Act (Act 107 of
1998). Key principles that relate specifically to civil society include:
•

(c) Environmental justice must be pursued so that adverse environmental impacts
shall not be distributed in such a manner as to unfairly discriminate against any
person, particularly vulnerable and disadvantaged persons.

•

(d) Equitable access to environmental resources, benefits and services to meet
basic human needs and ensure human well-being must be pursued and special
measures may be taken to ensure access thereto by categories of persons
disadvantaged by unfair discrimination.

•

(f) The participation of all interested and affected parties in environmental
governance must be promoted, and all people must have the opportunity to
develop the understanding, skills and capacity necessary for achieving equitable
and effective participation, and participation by vulnerable and disadvantaged
persons must be ensured.

•

(g) Decisions must take into account the interests, needs and values of all
interested and affected parties, and this includes recognising all forms of
knowledge, including traditional and ordinary knowledge.

•

(h) Community wellbeing and empowerment must be promoted through
environmental education, the raising of environmental awareness, the sharing of
knowledge and experience and other appropriate means.

It is not clear in this AQMP that these principles have in fact guided the development of
this AQMP – adherence and compliance with these principles must be demonstrated in
the context of the various elements of the HPA AQMP.
We believe that based upon the above, the HPA AQMP falls appallingly short, and will
not secure people health and well-being in the Highveld Area.
General comments
Generally the purpose of the HPA AQMP is the need to plan interventions to guarantee
good air quality and health in the HPA. Thus it needs to look beyond purely a legislative
approach and also consider a strategic and planning approach – such as how this
integrates into the Integrated Development Planning processes of areas – underpinned by
multi-stakeholder participation.
The primary motivation of the priority area AQMP: “Is to achieve and maintain
compliance with the ambient air quality standards across the HPA, using the
Constitutional principle of progressive realisation of air quality improvements. The
AQMP for the HPA provides the framework for implementing departments and industry
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to include AQM in business planning to ensure effective implementation and
monitoring”.
Furthermore the overall objective is stated as:
“Ambient air quality in the HPA complies with all national ambient air quality standards”
with seven stated goals, namely:
Goal 1: By 2015, organisational capacity in government is optimised to efficiently and
effectively maintain, monitor and enforce compliance with ambient air quality standards;
Goal 2: By 2020, industrial emissions are equitably reduced to achieve compliance with
ambient air quality standards and dust fallout limit value ;
Goal 3: By 2020, air quality in all low-income settlements is in full compliance with
ambient air quality standards;
Goal 4: By 2020, all vehicles comply with the requirements of the National Vehicle
Emission Strategy;
Goal 5: By 2020, a measurable increase in awareness and knowledge of air quality exists;
Goal 6: By 2020, biomass burning and agricultural emissions will be 30% less than
current;
Goal 7: By 2020, emissions from waste management are 40% less than current.”
However there is no clear explanation in the HPA AQMP of the basis for choosing
certain strategies other than a general idea that air quality in the area must be brought into
compliance with ambient standards. What about allowances for further industrial
expansion? Expansion is only mentioned on 6 occasions throughout the entire document
and there is no meaningful analysis of these projects described in the context of the HPA
AQMP. Expansion is however the elephant in the room as far as the HPA AQMP is
concerned considering the construction of Kusile and the proposal by the Department of
Minerals and Energy (DME) within the Integrated Energy Plan 2003 and Department of
Energy’s Integrated Resource Plan 2010 which makes no bones about our continued
reliance on fossil fuels for our national energy requirements – most of this development
will occur in the HPA.
Similarly what is the strategy for “upset conditions” in this document? Upset conditions
of combustion are operational malfunctions in boilers due to a variety of conditions
including human error and consequently through this process malfunctions making it
impossible for emissions controls to contain products of incomplete combustion. This
poses a significant risk to the community because upset emissions have been proven to be
more toxic than normal emissions because they creating more harmful products of
incomplete combustion like dioxin and furan. Upset conditions are mentioned on only
two occasions and flippantly as such on page 198 of this document.
Furthermore the HPA AQMP aspires to meeting the requirements of the ambient air
quality standards which are treated as discrete and separate standards for each pollutant,
when in reality polluted areas usually consist of a large number of different pollutants,
which have cumulative effects and in addition may have synergistic effects on air quality.
This document fails to recognise this reality and this approach to meet compliance with
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discrete ambient air quality standards will not result in compliance with the overall
requirement of the AQA 2004 which is to give meaning to the principles of NEMA to
protect public and environmental health and ultimately Section 24 of the Constitution.
Non-compliance
Furthermore what is the strategy for non-compliance or failures in the reduction
strategies? The basis upon which the strategy analysis rests is not clear. One approach
would be that the best practical environmental option or best available technology should
underpin the basis for the strategy, yet these approaches are not mentioned even once in
the entire document. Who is ultimately responsible if the strategies are not met or
complied with? Will this be Local Authorities who in some cases are described in Table
E5 below not even confident to implement the AQA 2004, or District Authorities who
have similarly expressed capacity and readiness constraints in the Table E5 below?
It should be clear exactly what responsibilities all the various government departments
have in terms of air quality management.
2. Specific issues
2.1 Air quality management capacity
The summary of “air quality management capacity” as described in table E5 copied
below is quite bluntly an unacceptable scenario. There cannot be any excuses for capacity
constraints in local and provincial environmental governance. This HPA AQMP must
describe how national government will provide air quality (planning and implementation)
organisational training, direction and drive to all the local and district authority
implementing departments which is supported by dedicated capacity at the provincial and
national level. The failures in the Vaal Priority Area in this regard are blatant. Local
authorities still have very limited experience in air quality management and don’t even
have real time access to air quality data to inform them of ambient exceedances, let alone
industrial exceedances that lead to ambient exceedances.
Authorities simply must have ownership of real time data coupled with a system to notify
them of any industrial source exceedances (pre-determined) so that the monitoring
system can be used as a real time investigation tool to investigate exceedances of ambient
Air quality standards can then further/couple their investigations with specific emissions
data within the quadrants within which the ambient exceedances were picked up. Simply
put local authorities must have the tools and the capacity to be alerted to exceedances and
to be able to investigate them meaningfully.
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S3.2.4. Domestic fuel burning
Domestic coal burning is identified as a significant source of low-level fine particulate
(PM2.5 and PM10). However we maintain that the contribution of domestic fuel burning
to the concentration of PM2.5 relative to the contribution from industry is minimal and
unless this is validated the implication of domestic fuel burning and PM2.5 concentrations
must desist.
Basa Njengo Magogo (BNM) and domestic fuel burning.
The persistence of the DEA to rely heavily on this unproven methodology to make
significant improvements in domestic and general ambient air quality is questionable.
Although the method has been shown to achieve some particulate matter reductions under
controlled conditions (albeit with no reductions in any other pollutants including SO2),
the reality is that where the method has been rolled out at community levels very little
improvements have been realised in both DEA field trials as well as Anglo Coal field
trials. The observations in ambient air quality in fact point to a further deterioration in air
quality following the rollout of this Basa methodology at community level.
However this does not mean that serious attentions does not need to be given to domestic
fuel burning and seasonal spatial heating requirements by communities within the HPA
generally. The HPA AQMP correctly identifies a wide array of factors affect the extent of
household fuel combustion, including population density and growth, the availability of
electricity, household income, the degree of urbanisation, and the percentage of informal
(un-serviced) households and as such housing, and poverty reduction measures etc. must
be integrated into air quality planning.
Initiatives are rightly identified as requiring a multi-government department approach
including the DEA, DME and the Department of Housing.
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We recommend in addition to the HPA AQMP initiatives the following:
•
All new housing built in the priority area must comply with a minimum requirement
for insulation and not just limited to the installation of ceilings in all new housing
being built.
•
All RDP housing must be retrofitted with insulation, which is also not limited to
ceilings.
•
A feasibility study should be undertaken to provide all RDP housing (or means tested
lower income household) with subsidised heated water piping from adjacent industry
or, the provision for seasonal heating through the use of piped gas and fitted gas
heaters. These feasibility studies must include a cost benefit analysis comparing the
cost of installation vs. the cost of inaction and the subsequent societal and state public
health cost of continuing with fossil fuel based heating and the associated health
impacts.
•
We propose a greater Free Basic Electricity allowance for lower income households
with the provision of subsidised electrical heating.
•
The ongoing participation of Eskom in UNEP’s and the US EPA cleaner coal
production partnership facilitated by the IEA Clean Coal Centre, (lead of UNEP Coal
Partnership) in implementing ever improving clean coal technologies and emissions
reductions initiatives.
•
Targeted and time defined reductions for large emitters in the priority area.
•
The use of cleaner combustion processes in priority areas.
•
Clean and alternative energy sources must be provided for low income households as
a matter of policy
In summary even though domestic fuel burning is such a big issue in the HPA it is not
recognised as such by the HPA AQMP. There is no clear strategy described to put in
place measures to prevent reliance by poor households on this practise, nor is there is a
clear and achievable strategy to consider options to provide poor communities with
alternatives. The paradox of the HPA is that this is the energy rich heartland of South
Africa where the bulk of our energy originates, yet up to 4 million household rely on
domestic fuel burning for their needs and up to a million households are not electrified.
This is a shameful situation.
Furthermore the HPA AQMP does not mention the Department of Minerals and Energy
even once in regard to domestic fuel burning. Previously the DME strategy on clean
household energy which previously relied pitifully on the implementation of projects to
promote the Basa method.
In fact this document lacks a meaningful strategy to address the impact of domestic fuel
burning on air quality! The issue of domestic fuel burning needs to be addressed by
national policy and this does not exist in any meaningful form. Furthermore a strategy
analysis must consider a variety of interventions that can be employed by the various
spheres of government in relation to domestic fuel burning in the wider context of the
HPA AQMP. It seems that direction for this strategy from the DEA is lacking. The DEA
is bound by the principles contained in NEMA and AQA, one of which is that the best
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practical environmental option should apply. This is not apparent from the strategy
analysis.
In this regard we reiterate the duty and obligations of the State to comply with its
obligations in terms of the Integrated Household Clean Energy Strategy.
The State must take action to address the problem and to protect the constitutional rights
of those affected by formulating a “comprehensive programme which must include
different categories of interventions aimed at different aspects of the problem”
recognizing that indoor air pollution, is a complex socio-economic problem, which can
only be addressed by an integrated programme which creatively incorporates a range of
measures appropriate for a particular society with aimed interventions on 1) the source of
the pollution, 2) the living environment and 3) user behaviour.1
Interventions on the source of pollution are recognised to achieve the largest reductions
in indoor air pollution. These interventions include a switch from coal to cleaner and
more efficient fuels and energy technologies such as liquid petroleum gas (LPG), biogas,
electricity and solar power. In poor communities where access to alternative fuels are
limited, pollution levels can be lowered significantly by using improved stoves which are
effective in reducing smoke because of better combustion.
Interventions to the living environment are focused on ways to better ventilate the living
environment and include the installation of chimneys, smoke hoods and enlarged and
repositioned windows. Better housing design and insulation falls into this category of
interventions.
Interventions to user behaviour include methods of lighting a fire such as the Basa
method in the HPA AQMP, however we cannot accept that this intervention on its own
can make a significant improvement to indoor air quality in the HPA. Interventions to
user behaviour are the most difficult to make and maintain and are regarded as important
supporting measures for other interventions, but not as the main or only interventions to
be made. For this reason a more robust Integrated Household Clean Energy Strategy is
necessary for this locality and must include a combination of interventions reasonably
expected to address the problem of indoor air quality sufficiently
Section 7: AQMP Implementation plan
The table’s in this section of the HPA AQMP generally deal with the shortcomings in the
emission inventory, the monitoring programmes and the capacity in government. It does
not actually deal with the specific strategies to reduce emissions from the various point
sources of emissions identified in the baseline emissions inventory assessment. The
ambient air quality assessment in Section 3.3. must go one step further and identify all
the main contributors to exceedances of the national standard recorded at the various
1

World Health Organisation website – Interventions in Indoor Air Pollution
http://www.who.int/indoorair/interventions/en/
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monitoring sites and put in place specific and targeted emissions reductions strategies
aimed at meeting the stated overall objective of the HPA AQMP. At most all this
document does is indicate the various hot spot areas in Section 5 and broad percentage
reductions stated within the goals listed in Section 6.
This document therefore does not go far enough to consider and define a strategy for all
of the priority industrial sectors which must be implemented incrementally in order to
achieve the percentage reductions stated in the goals. This in fact seems as if the HPA
AQMP is opting out of devising specific industry specific strategies at this point in its
conception.
Furthermore, unless incremental reductions are not achieved over time towards the end
point goals, then the situation will arise where industry or local authorities do nothing in
the meantime and come the deadlines defined in the goals nothing has been achieved.
The document must provide information on current air quality and resultant health and
environmental impacts.
S3.5.1. Provincial emissions inventory
The situation described on page 80 and page 83 of the HPA AQMP and copied below is
not acceptable…”MDEDET has not compiled an emission inventory, as most Scheduled
Process industries in the province do not measure emissions, although a relatively
complete list of the industries is available. The provincial emission inventory for Gauteng
has been developed and includes inventories that have been completed for areas within
the province. No regulation or by-law development has been done by MDEDET or
GDARD. The Mpumalanga department is waiting for the circulation of the DEA model
by-law for municipalities to adopt”.
“An emission inventory has been compiled for the municipality, although only a 23%
response rate was achieved on completed questionnaire submissions. Plans to complete
the inventory are to follow, in order to improve the completeness and address
contributions beyond the point sources currently captured”.
The HPA AQMP cannot be based on the hope that emissions reductions will occur when
this is based on poorly estimated emissions from industry. This is tantamount to inviting
non-compliance from industry. As a matter of priority a complete emissions inventory
must be aggressively pursued so that well informed targets can be set within realistic and
achievable timeframes. The HPA AQMP must define a targeted and industry specific
strategy for emissions inventory and better informed reductions strategies.
Appendix 6: “Industrial intervention plans” illustrates exactly how poorly the HPA is
performing in this regard considering that potentially the most toxic industry in the HPA
(Thermopower Process Technology) currently under a DEA Green Scorpions
investigation and currently being tried in court has not submitted an emissions inventory.
This situation is untenable. The provisions for the compilation and of an emissions
inventory are nonexistent and wholly inadequate.
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Furthermore in order to better characterise the air pollution community people are
exposed to on the fence line particularly in hot spot areas defined within the HPA AQMP
the AQMP must consider and make provision for collecting additional fenceline data (on
industry specific priority pollutants such as VOC’s & metals) from priority industries
such as oil refineries, metals refineries, waste incinerators, steel mills etc. in order to
provide an evidence base aimed at reducing respiratory and cancer related morbidity and
mortality among communities living on the fence line within the HPA. We recommend
that online emissions monitoring will provide the information necessary to hold industry
accountable.
3. Other Key Issues
Heavy metal and persistent organic pollutant (POP’s) emissions
Heavy metal and persistent organic pollutant (POP’s) emissions are mentioned on only
four occasions throughout the entire document.
We believe that there still are serious concerns around POP’s and toxic metals emissions
as well as many industries, most notably power stations not being built without the
necessary BAT pollution abatement equipment (especially in the context of mercury). We
consider that large scale industrial installations in the HPA AQMP implement and
conform to BAT minimum emission limits for toxic metals and POP’s emission as well
as a requirement to routinely measure, monitor and mitigate their emission over an agreed
timeline.
Priority industries must be identified and emissions monitoring for metals and POP’s
must be included in their AEL licensing transition process with the aim of ensuring that
at a minimum a baseline database of emissions is produced in order to inform an action
plan for emissions reductions and appropriate emissions limits.
The transition from an APPA regulatory framework to an AQA regulatory framework for
the major industrial pollution emitters within the HPA AQMP must also be an open and
inclusive process with a public commenting opportunity.
Mercury as a priority pollutant
Similarly the HPA AQMP does not quite do enough to recognise that mercury is a global
priority in the power generation sector and that some actions to address mercury
emissions in the HPA need to be addressed.
Mercury emissions from anthropogenic sources, particularly coal fired power stations are
highlighted as a particular concern globally and UNEP are currently overseeing a global
process to address mercury globally. For this reason it would be remiss of this HPA
AQMP not to include specific actions on mercury, and I would strongly suggest the
authors of the HPA AQMP to consider some UNEP’s strategies to address mercury from
coal fired power stations. http://www.chem.unep.ch/mercury/Sector-SpecificInformation/Coal_combustion.htm.
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Health and Environment effects of Particulate matter
The size of particles is directly linked to their potential for causing health problems.
Small particles less than10 micrometers in diameter pose the greatest problems, because
they can get deep into your lungs, and some may even get into your bloodstream.
Exposure to such particles can affect both your lungs and your heart.
Please refer to our previous correspondence highlighting the greater public health risk
associated with PM2.5.
Additionally we wish to reiterate the WHO Air quality guidelines for particulate matter,
ozone, nitrogen dioxide and sulfur dioxide Global update 2005 Summary of risk
assessment are based on an extensive body of scientific evidence relating to air pollution
and its health consequences and generally find that an increasing range of adverse health
effects has been linked to air pollution, at ever-lower concentrations. The current HPA
AQMP currently does not adequately address PM2.5. sufficiently and in the context of
public health must be included as a priority in the HPA. Below is the recommended
standard for Particulate matter directly from the WHO guidelines.

Furthermore we maintain that monitoring and controls for PM2.5 cannot be
excluded from the HPA AQMP for the following undeniable and urgent reasons:
1. PM2.5 is recognised as the more sensitive metric (compared with PM10) for
estimating the human health impacts of exposure to particulate matter. (References WHO documents, and many others in the scientific literature.)
2. In many urban areas, the health impacts attributable to PM2.5 are the largest
contributor to overall air pollution health impacts. In view of the mandate of the WG/
SC to set standards that address the health impacts of air pollutants, we would not be
fulfilling (or at least not completing) our mandate by avoiding the air pollutant with
the dominant effect. Internationally, PM2.5 may be considered the signature pollutant
in terms of estimating the overall burden of disease (BOD) of ambient air pollution.
Burden of disease estimates are frequently hampered (as in the case of SA) by a lack
of PM2.5 data. A delay in setting PM2.5 standards will only perpetuate the lack of
data for several more years.
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3. PM2.5 is both a primary pollutant (directly emitted from sources) and a secondary
pollutant (formed through atmospheric chemistry from pre-cursors. More than 50%
(generally 50 to 70%) of measured PM2.5 could be the result of atmospheric
chemistry. In order to effectively manage PM/ AQ it is essential to understand that
the measured values are the result of both primary source and secondary sources
(emitters of precursors). If the focus is on PM10 only, the contribution of secondary
sources is masked or ignored. This could lead to substantial errors in drawing up
management plans to improve AQ.
4. PM2.5 is the main contributor to atmospheric haze and poor visibility. Thus, while
haze is in itself not injurious to health (although poor visibility is important to the
aircraft industry and for tourist cities and areas) the characteristic urban haze that is a
feature of all major SA cities is an indicator of the presence of secondary PM2.5, with
attendant health impacts.
5. The specific health impacts of exposure to PM2.5 have been recognised for at least 10
years. In 2000 the WHO published Relative Risk factors for both PM2.5 and PM10.
In 2003 WHO reviewed the literature on PM and health, leading to the 2005
guidelines. I will propose using the WHO guideline values for PM2.5, similarly to our
approach for the other pollutants.
6. A number of countries have already set standards for PM2.5.
Sulphur Dioxide
Table E2: shows exceedances at HPA sites based on current and new monitoring data. In
this regard the 24 hour mean for SO2 (of 125ug/m3) is 5 times above the WHO
recommended level of 20 ug/m3 which in the context of a priority area seems
unreasonably elevated.
Section 7.3: Co-benefits from projects by other governance stakeholders
Not once in this entire document are public health surveillance systems mentioned.
NEMA which underpins the AQA has as its root intention the aim to protect health and
the environment.
If we were to meaningfully evaluate the success of the HPA AQMP then we would have
to measure health indicators to support success.
Therefore public health surveillance systems (in partnership with the DoH) to determine
the health impact of air pollution must be put in place within the primary, secondary and
tertiary public health system so that baseline levels of respiratory disease can be
established, benchmarked to allow for comparisons in the future e.g. asthma/respiratory
disease surveillance to answer the following questions:
-

How much asthma/respiratory disease is there and what are the trends in asthma
occurrence over time?
How severe is the asthma and what are the trends in asthma severity over time?
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How well is asthma/respiratory disease controlled and what are the trends in asthma
management over time?
What is the cost of asthma/respiratory disease? Because wise decision making in
public health depends on the availability of appropriate data for program planning,
implementation, and evaluation, we encourage increased surveillance of asthma in
jurisdictions across the country.

Furthermore a provision must be put in place to provide education on human rights, air
pollution and health effects in the Vaal specifically educating learners, their parents and
the teachers in how to prevent and manage asthma.
Asthma specific interventions
Health System intervention: Asthma experts can be utilized to train local health care
providers including GPs and doctors and nurses from government clinics. This will be
done in collaboration with the GPs organisations and with municipal and provincial
health authorities. Training will involve a state-of-the-art update on asthma diagnosis,
management and care. In addition, a monitoring system will be established with the aim
of determining the burden of disease due to asthma and to determine patterns.
Community involvement in air quality management in the HPA AQMP
Local communities and stakeholder groups must be included in air quality management at
the local level. To achieve broad based participation and stakeholder empowerment
including dialogue and training covering AQMP governance, regulation and
interpretation, Local Authorities must be required to build capacity and develop
partnerships with affected communities and teach them how to interpret improvements in
ambient air quality. This recommendation stems largely from a major failure in
eThekwini MPP to convince local communities that there have in fact been genuine
improvements in ambient air quality and consequent improvements in local people’s
health.
Furthermore the absence of dedicated and well trained health care facilities to treat
communities health linked to air quality has also been a major failure of the eThekwini
MPP.
Section 8: Monitoring, evaluation and review:
Review of effectiveness of the HPA AQMP
The HPA AQMP must have in place measures in order to objectively monitor
effectiveness. Not once is the phrase effectiveness evaluation mentioned in the entire
document. Effectiveness evaluation must be objective, stakeholder and goal specific as
well as ongoing to determine which interventions are working and which not.
So for example some specific questions to measure effectiveness might look something
like this with well defined indicators of progress and success:
(1) Did the HPA AQMP achieve reductions in emissions that ensured ambient AQ was
within the stds? If not why not?
(2) Have AEL’s been issued within defined time frames? If not why not?
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(3) For AEL’s that were issued – were industry in compliance? % compliance? If not
why not?
(4) Did the DEA compliance unit engage in the AEL process? If not why not?
(5) Did ambient AQ meet stds? % compliance. If not why not?
(6) Who is constitutionally responsible for ambient AQ in the VTAPA?
(7) Did these stakeholders meet their constitutional responsibility? If not why not?
(8) Gap analysis for AEL project and Ambient AQ project
The general idea is that the indicators within the HPA AQMP must meet certain criteria
that is applicable to AQMP in a variety of different settings i.e. (a) generalisable; (b)
reproducible – over and over again; (c) comparable - so that over time you can compare
progress and benchmark – but also allow the DEA to compare different jurisdictions with
AQMP’s; and (d) objective – this is the challenge – the system must limit errors and
subjectivity by the people undertaking the assessment.
A possible indicator that can be used to assess the effectiveness of implementation of the
AQMP might be to undertake repeated studies using the same methodology on particulate
matter and respiratory diseases in relation to the air quality in the HPA AQMP.
Furthermore with regards to effectiveness evaluation and compliance monitoring the
following principles should be considered:
•

Failure to monitor should constitute a violation of the AQA and HPA AQMP. There
should be stiff penalties for failure to monitor emissions and even stiffer penalties for
submitting false data. If a facility repeatedly fails to monitor and report, then the
consequence should be closure of the facility, even if the reason for the failure is
malfunction of emissions monitoring equipment.

•

Emissions monitoring data should be reported expeditiously to the relevant
enforcement agencies and be freely available to the public. Emissions monitoring
data acquired through use of continuous emissions monitoring equipment should be
made publicly available in real-time via the Internet.

•

Emissions monitoring and reporting requirements should be uniform, and not depend
on the air quality of the area in which a facility is located. The draft national
framework states: “Continuous stack monitoring will be required in areas that are not
in compliance with ambient air quality standards, especially within declared priority
areas where the emissions from the stack significantly contribute to poor air quality in
the area.”

Emission monitoring
Source emissions monitoring and quantification must be in line with the recently gazetted
NEM: AQA (2004) List of activities which result in atmospheric emissions which have
or may have a significant detrimental effect on the environment, including health, social,
conditions, economic conditions, ecological conditions or cultural heritage as
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contemplated in Section 21(3)(a) and (b) of the Act (No. 39 of 2004) and gazetted on the
31st March 2010 (No. 248).
The various categories sets out minimum emission limits for various processes and
emissions. It does not appear from the HPA AQMP whether the requirements of this
legislation in terms of emissions testing and reporting are currently being enforced in the
priority area. We strongly suggest that this approach is immediately adopted and that all
listed activities in the HPA collect and report data as per the schedule.
This would then allow the DEA and various HPA stakeholders the opportunity to
yardstick stack emissions from the listed activities against national emission limits in
addition to measuring compliance against ambient air quality (which is the approach the
HPA AQMP is currently taking from the overall objective of the plan). Furthermore it
will provide vital information and allow the DEA and other regulators to determine
whether more stringent emissions limits are required in certain hotspots defined in the
plan to meet the overall objective of compliance with ambient standards.
The HPA AQMP and SAAQIS
All raw data (online/real time) where air quality data is collected in the HPA must be
available to the public after a validation exercise as is available in the eThekwini
monitoring network.
Furthermore, community groups must be part of the AQ management process, e.g. if data
indicate that air quality is ‘bad’ then the air quality ‘incident team’ that responds to
investigating this in order to act must include community groups. We would also like to
see the SAAQIS include data on how an investigation was undertaken, when, by whom,
what actions followed etc.
The system must encompass ALL aspects of air quality management! Information on
calibration of monitoring stations instruments as well as independent accuracy validation
(predictive value analysis). Furthermore correlation with area respiratory health statistics
(and in time cancer registry statistics) are necessary to objective effectiveness evaluation
of the HPA AQMP.
Furthermore SAAQIS must allow for alternative sources of data (community collection
and reporting) and other independent sources. SAAQIS must aspire beyond just a system
where data and reports are just available. SAAQIS must empower communities affected
by air quality problems so that collectively these can be investigated and properly
addressed.
Where data gaps are recognized provision must be made to address these and systems put
in place to understand better the cumulative and individual emissions affecting AQ in
each area. This program must demonstrate openness, access and transparency with ALL
stakeholders to work. If there is no universal buy-in then it will not succeed to
meaningfully address the AQ situation in SA.
Reporting requirements

groundWork: Comments on HPA AQMP
5 July 2011

Page 16 of 17

Affirmative non-compliance reporting requirements
The HPA AQMP is not clear as to whether permitted facilities have an affirmative
obligation to report violations. It should be explicitly required that all emissions
allowance exceedances must be reported to the licensing authority within a specified
reasonable timeframe. Simply authorizing local or provincial authorities to require
license holders to submit compliance records “on request” is insufficient. This is
particularly true given that Atmospheric Impact Reports can only be requested “upon
reasonable suspicion” that a license holder “contravened or failed to comply” with AQA
and related regulations. The HPA AQMP, legally binding across all levels of
government, must contain affirmative noncompliance reporting requirements.
Conclusion
Finally the biggest and known polluters in the Highveld must take responsibility and
proactively set urgent pollution reduction targets in alignment with the AQA regulations
and beyond forthwith and not hide behind timeframes and extensions etc.
Significant emissions reductions have occurred in eThekwini only because industry was
forced by the municipality and other stakeholders to set emissions reductions targets. SO2
is a case in point which was being emitted at a rate exceeding 140 tonnes per day in the
late 1990’s. The main contributors at the time were the Engen and SAPREF oil refineries
and the Mondi pulp and paper mill. However over the last 10 years ENGEN has similarly
to SAPREF had its SO2 permit levels reduced from 72 tons per day in 1998 to 12 tons per
day in 2011 – a reduction of 70%. Similarly SAPREF has reduced its particulate matter
footprint by 90%. These are very significant pollution reduction in a relatively short time
period. Following this trend there is no reason why the HPA industries listed below
cannot make vase improvements and then continue to reduce their pollution footprints.
If we were to go back 10 years and make these predictions not many role players would
have imagined let alone believed these great strides would have been achievable,
however the continued participation and perseverance of various stakeholders has played
a significant part in this outcome. Going forward we must be guided by these
achievements and continue to set further aspirational and achievable environmental
improvements.
The major polluters in the HPA are the following companies below. At a minimum their
emissions reductions and intervention plans listed in the appendix must go a step further
and disclose current emission levels. These must be benchmarked in the AQMP and
phased targets for reductions in emissions must be agreed in the AQMP so that phased
improvements can be objectively measured. Some industries may not meet their targets,
however at least under this scenario no industry can get away wth doing nothing and
progress can be measured against the benchmark.
1.
2.
3.
4.

Exxaro Base Metals: Zincor
Silicon Smelters – Rand Carbide
Evraz Highveld Steel and Vanadium
Columbus Stainless
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5. Vanchem Vanadium Products
6. Zimalco
7. Sasol Synfuels
8. Samancor Ferrometals
9. Elkem Ferroveld
10. Brokor – Bronkhorstspruit and Midrand
11. Eskom and coal mines and coal waste that is presently burning.
Furthermore it is a very worrying scenario indeed that only 8% of all the industries listed
in Appendix 6 have submitted plans.
groundWork maintain that it must be the intention to improve vastly on this document.
For more information:
Rico Euripidou: Rico@groundwork.org.za
List of community organisations:
• Schoongesicht Representative Committee
• Emalahleni Community Services G.R.C
• Middelburg SACP Branch, Newtown
• Siyazenzela Green Project
• Middelburg Residents Organisation
• Ethnogenesis and Homogeneous Nation
End:
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NATIONAL ENVIRONMENTAL MANAGEMENT: AIR QUALITY ACT 39 OF 2004
(Gazette No. 27318, Notice No. 163. Commencement date: 11 September 2005 – save for sections 21, 22,
36 to 49, 51(1)(e), 51(1)(f), 51(3), 60 and 61 [Government Notice R898, Gazette No. 28016])
(Commencement date of Sections 21, 22, 36 to 49, 51(1)(e), 51(1)(f), 51(3), 60 and 61: 1 April 2010 [Proc.
No. 220, Gazette No. 33041])

REGULATIONS FOR IMPLEMENTING AND ENFORCING THE VAAL TRIANGLE AIR-SHED PRIORITY
AREA AIR QUALITY MANAGEMENT PLAN

Published under Government Notice R614 in Government Gazette 32254 dated 29 May 2009.
Commencement date: 29 May 2009.

I, Marthlnus Christoffel Johannes van Schalkwyk, Minister of Environmental Affairs and Tourism, hereby in
terms of section 20 of the Act, publish the regulations for implementing and enforcing the Vaal Triangle Airshed Priority Area Air Quality Management Plan, as set out in the Schedule hereto.

Signed
MARTHINUS VAN SCHALKWYK
MINISTER OF ENVIRONMENTAL AFFAIRS AND TOURISM
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1.

Definitions

In these Regulations any word or expression to which a meaning has been assigned in the Act shall have
the meaning so assigned unless the context otherwise indicates -

Page 1 of 5

“ambient air quality objectives" means the ambient air quality standards for common pollutants as
adopted to be the air quality objectives for the Vaal Triangle Air-shed Priority Area, as set out in Table 7 of
the VTAQMP;

"emission reduction interventions" means the interventions, contained in the emission reduction
strategies, to minimise or prevent emissions to which the identified stakeholders have undertaken to
implement within the target date;

"emission reduction strategies" means the emission reduction strategies prepared and submitted by the
identified stakeholders, at the end of June 2008, that aims to minimise or prevent emissions;

"identified stakeholders” means the major stakeholders that have been identified in Chapter 5 of the
VTAQMP. This stakeholders includes the Department of Environmental Affairs and Tourism, the Department
of Minerals and Energy, Department of Health, Department of Housing, Gauteng Department of Agriculture,
Conservation and Environment, Free State Department of Tourism, Environmental and Economic Affairs,
Sedibeng District Municipality, Fezile Dabi District Municipality, City of Johannesburg Metropolitan
Municipality, ArcelorMittal South Africa (Vanderbijlpark and Vereeniging Works), Davsteel (Cape Gate),
Samancor Meyerton (Metalloys), New Vaal Colliery, Sigma Colliery, Douglas Dolomite Quarry, Sasol
Chemical Industries (SCI), Omnia Fertilisers, National Petroleum Refiners of South Africa (Natref), Eskom Lethabo Power Station and the Vaal Environmental Justice Alliance (VEJA);

"national framework" means the National Framework for Air Quality Management in the Republic of South
Africa, as amended;

"national air quality officer" means an officer in the Department appointed and designated by the Minister
in terms of section 14(1) of the Act as the national air quality officer;

"person" includes a juristic person;

"priority area" means the declared Vaal Triangle Air-shed Priority Area as declared in Government Gazette
No. 28732 under General Notice No. 365 dated 21 April 2006 and as amended by Notice No. 711 published
in Gazette No. 30164 dated 17 August 2007;

"VTAQMP" means the Vaal Triangle Air-shed Priority Area Air Quality Management Plan;

2.

Purpose of these Regulations

(1)

The purpose of these regulations is to regulate the submission and review of emission reduction
strategies, implementation, review and enforcement of the VTAQMP, in order to ensure that the
ambient air in the priority area is brought into compliance with the air quality objectives of the priority
area by:
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(a)

identifying and developing appropriate and feasible emission reduction interventions that aim to
minimise or prevent emissions;

(b)

providing timeframes for the review and submission of such interventions to the Minister; and

(c)

providing timeframes for the implementation of such interventions.

3.

Submission of emission reduction strategies

(1)

The identified stakeholders must review and submit, by no later than the end of June 2014, to the
national air quality officer their revised emission reduction strategies. The emission reduction
strategies must in a table format contain –

(2)

(a)

Stakeholder name;

(b)

Emission reduction intervention;

(c)

Full description of the emission reduction intervention; and

(d)

Compliance date (day/month/year).

For the purposes of sub-regulation (1) above, emission reduction strategies must be informed by the
"SMART" principles as set out in paragraph 1.4 of the national framework.

(3)

The VTAQMP must incorporate the emission reduction strategies submitted in terms of these
regulations.

4.

Review of the emission reduction strategies

(1)

The review of the emission reduction strategies must be undertaken by the identified stakeholders and
submitted to the national air quality officer by the end of June 2014.

(2)

Thereafter the identified stakeholders must review and submit, to the national air quality officer, their
emission reduction strategies every five (5) years.

5.

Review of the VTAQMP

(1)

The first review of the VTAQMP will be in September 2014.

(2)

Thereafter the VTAQMP must be reviewed every five (5) years.
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(3)

Before publishing any amendment to the VTAQMP, the Minister must follow a public participation
process in accordance with section 57 of the Act.

6.

Power to issue a directive

If the national air quality officer is not satisfied that an identified stakeholder has complied with regulations
3(1) and 4, he may issue a notice directing such person to comply with the relevant provisions of the
regulations.

7.

Offences

(1)

A person is guilty of an offence if that person –

(a)

provides incorrect or misleading information in the emission reduction strategies
submitted in terms of these regulations; and

(b)

fails to comply with regulations 3(1) and 4;

(c)

fails to comply with a directive issued by the national air quality officer in terms of
regulation 6.

8.

Penalties

(1)

A person convicted of an offence referred to in regulation 7 is liable to a fine not exceeding R2 million,
or to imprisonment for a period not exceeding two (2) years or both a fine and such imprisonment.

(2)

A fine contemplated in sub-regulation (1) must be determined with due consideration of -

(a)

the severity of the offence in terms of its impact, or potential impact, on health, well-being,
safety and the environment;

(b)

the monetary or other benefits which accrued to the convicted person through the commission
of the offence; and

(c)

the extent of the convicted person's contribution to the overall pollution load of the area under
normal working conditions.

9.

State bound

These regulations are binding on all the identified national departments, provincial departments and
municipalities except in so far as any criminal liability is concerned.
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10.

Exemptions

No exemptions from the provisions of regulations 3(1) and 4 must be granted to any of the identified
stakeholders.

11.

Short title and commencement

This regulation is called the Vaal Triangle Priority Area AQMP Implementation Regulations, 2009 and comes
into operation on the date of publication in the Government Gazette.
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